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Mar-Jam Supply Co. and Teamsters Local 331 a/w
International Brotherhood of Teamsters, AFL-—
CIO and United Brotherhood of Carpenters and
Joiners of America, Local 623, AFL—CIO. Cases
4-CA-27831 and 4-CA-27867

December 20, 2001
DECISION AND ORDER

BY CHAIRMAN HURTGEN AND MEMBERS LIEBMAN
AND WALSH

On March 17, 2000, Administrative Law Judge Earl E.
Shamwell, Jr., issued the attached decision. The Re-
spondent filed exceptions and a supporting brief, and the
Genera Counsel filed an answering brief. The Respon-
dent also filed areply brief.

The National Labor Relations Board has considered
the decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’srulings, find-
ings,' and conclusions only to the extent consistent with
this decision and to adopt the recommended Order as
modified.?

We find it unnecessary to pass on the judge’s finding
that Howard Motter is a supervisor within the meaning of
Sec. 2(11) of the Act, because we agree with the judge’s
alternative finding that Motter acted as an agent of the
Respondent within the meaning of Sec. 2(13) of the Act.
We find that Motter’s misconduct is attributable to the
Respondent on that basis.

Motter, as the Respondent’s witness, testified that he
was the Respondent’s operations manager, and that his
duties included generally running the warehouse. In-
deed, the Respondent’s General Manager, Scott Doyle,
testified that Motter's duties were “pretty much like
mine, but narrowed down to just people in the ware-
house.” According to Doyle, Motter routed the trucks,
assigned the routes, and assigned warehouse tasks every
day, and “was in charge of setting up people to receive
al the material, pretty much the day to day activity of
everybody in the warehouse, he tried to oversee.” And,

! The Respondent has excepted to some of the judge's credibility
findings. The Board's established policy is not to overrueanadminis
trative law judge's credibility resolutions unless the clear preponderance
of al the relevant evidence convinces us that they areincorrect. San-
dard Drywall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d.
Cir. 1951). We have carefully examined the record and find no basisfor
reversing the findings.

2 We shall modify the judge’ s recommended Order to conformtothe
requirements of Indian Hills Care Center, 321 NLRB 144 (1996), as
revised in Excel Container, Inc., 325 NLRB 17 (1997). Weddl d0
modify the judge’ s recommended Order in accordance with our recent
decision in Ferguson Electric Co., 335 NLRB No. 15 (2001). In addi-
tion, we have inserted the conventional reinstatement language.

337 NLRB No. 46

as more fully discussed by the judge, the warehouse em
ployees regarded Motter as their immediate supervisor.

In Cooper Industries, 328 NLRB 145 (1999), the
Board stated:

The Board gpplies common law principles of agency
when it examines whether an employee is an agent of
the employer while making a particular statement or

taking a particular action. Under these common law
principles, the Board may find agency based on either
actual or apparent authority to act for theemployer. As
to the latter, “[a] pparent authority results from a mani-
festation by the principal to athird party that createsa
reasonable basis for the latter to believe that the princi-
pal has authorized the alleged agent to perform the acts
inquestion.” Thetest iswhether, under all the circum
stances, employees“would reasonably believe that the
[aleged agent] was reflecting company policy and

speaking and acting for management.” Thus, itiswell

settled that an employer may have an employee’s
statement attributed to it if the employeeis*held out as
a conduit for transmitting information [from manage-
ment] to other employees.” (citations omitted).

Id.

Applying these principles to the facts here, we agree
with the judge that Motter has been shown to be an agent
of the Respondent within the meaning of Sec. 2(13) of
the Act, and we find that Motter’s misconduct is attribut-
able to the Respondent on that basis>

ORDER

The National Labor Relations Board orders that the
Respondent, Mar-Jam Supply Company, Inc., Pleasant-
ville, New Jersey, its officers, agents, successors, and
assigns shall:

1. Cease and desist from

(a) Interrogating employees concerning their union ac-
tivities.

(b) Informing employees that it would terminate amn
ployees if the Company recognizes the Carpenters as the
collective-bargai ning representative of its employees.

(c) Promising employees wage increases and other
benefits, including health insurance and profit sharing, if
employees support the Carpenters instead of the Team
sters.

(d) Threatening to discharge all employees who sup-
port the Teamsters instead of the Carpenters.

(e) Promising to increase employee wages by and
through reimbursement of dues paid by employees to the
Carpenters.

(f) Informing employees that they cannot wear, main-
tain, or distribute union paraphernalia or literature at its
Pleasantville, New Jersey facility.

% Chairman Hurtgen finds, in agreement with thejudge, that Motter
is a statutory supervisor.
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(g) Rendering support and assistance to the Carpenters
by requiring employees to sign Carpenters’ authorization
cards.

(h) Rendering support and assistance to the Carpenters
by distributing Carpenters’ hats, paraphernalia, and lit-
erature to employees while they are working at the Re-
spondent’s Pleasantville facility.

(i) Rendering support and assistance to the Carpenters
and discriminatorily encouraging support for the Carpen-
ters and discouraging support for the Teamsters by grant-
ing wage increases to employees who sign with the Car-
penters.

(j) Rendering support and assistance to the Carpenters
by granting recognition to the Carpenters as the exclusive
bargaining representative for its employees, notwith-
standing the previous filing of avalid representation peti-
tion seeking an election by the Teamsters and the Car-
penters’ not representing an uncoerced majority of the
appropriate unit.

(k) Discriminatorily discharging employees who sup-
port the Teamstersinstead of the Carpenters.

(1) In any other manner interfering with, restraining, or
coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
Arthur English reinstatement to his former position or, if
that position no longer exists, to a substantially equiva-
lent position without prejudice to his seniority or any
other rights or privileges previously enjoyed, dismissing,
if necessary, any employee hired to fill the position.

(b) Make Arthur English whole for any loss of ean-
ings and other benefits suffered as aresult of the dis-
crimination against him, in the manner set forth in the
remedy section of thisdecision.

(c) Within 14 days from the date of this Order, remove
from its files any reference to the unlawful discharge of
Arthur English, and within 3 days thereafter notify Ar-
thur English in writing that this has been done and that
the discharge will not be used against him in any way.

(d) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel k-
cords and reports, and all other records, including an
electronic copy of such records if stored in electronic
form, necessary to analyze the amount of backpay due
under the terms of this Order.

(e) Within 14 days after service by the Region, post at
its facility in Pleasantville, New Jersey, copies of the
attached notice marked “Appendix.”* Copies of the no-

“|f this Order is enforced by a Judgment of the United States Court
of Appeals, the words in the notice reading “Posted by Order Of the

tice, on forms provided by the Regional Director for Re-
gion 4, after being signed by the Respondent's authorized
representative, shall be posted by the Respondent imme-
diately upon receipt and maintained for 60 consecutive
days in conspicuous places, including al places where
notices to employees are customarily posted. Reasonable
steps shall be taken by the Respondent to ensure that the
notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own eense, a
copy of the notice to al current employees and former
employees employed by the Respondent & any time
since January 14, 1999.

(f) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region &-
testing to the steps that the Respondent has taken to
comply.

Dated, Washington, D.C. December 20, 2001

WilmaB. Ligbman, Member
Dennis P. Walsh, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD

CHAIRMAN HURTGEN, concurring and dissenting.

The General Counsel argued that the Respondent’s
recognition of the Carpenters was unlawful because (1)
the recognition occurred after the filing of arival petition
by the Teamsters; and (2) the Carpenters did not have
support of an uncoerced majority of the unit. The judge
agreed with the General Counsel on both issues. How-
ever, as to the second point, the judge did not clearly
address the issue of whether the relevant unit was a unit
of 11 Labor Pool and Mar-Jam employees, or a unit of 3
employees who were deemed by the Respondent to be
employees only of Mar-Jam.

The Respondent excepted to the judge’s conclusion
that “Mar-Jam rendered assistance and support to the
Carpenters in violation of Section 8(a)(2) and (1) of the
Act by granting recognition to the Carpenters.” | con-
clude that the Respondent’ s exception is broad enough to
cover both of the arguments made by the General Coun-
sel and adopted by the judge. In light of my conclusion
regarding the Respondent’s exception, and because the
judge did not clearly address the composition of the unit,

National Labor Relations Board” shall read “Posted pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of
the National Labor Relations Board.”
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| consider it appropriate to address herein the scope of
the unit.

| agree with the judge’s findings that the Respondent
violated Section 8(a)(1), (2), and (3) of the Act. With
respect to the 8(a)(2) violations arising from the Respon-
dent’ s recognition of the United Brotherhood of Carpen-
ters and Joiners of America, Local 623, AFL—CIO (the
Carpenters), | note particularly the following:

The judge found, inter alia, that the Respondent vio-
lated Section 8(a)(2) by granting recognition to the Car-
penters as the exclusive collective-bargaining representa-
tive of the unit at a time when the Carpenters did not
represent an uncoerced mgjority of the employees in the
unit. An employer who grants exclusive recognition to a
minority union “contribute[s] . . . support” to the minor-
ity union in violation of Section 8(a)(2), Ladies Garment
Workers (Bernhard-Altman Texas Corp) v. NLRB, 366
U.S. 731, 738 (1961), even if the employer believes in
good faith that the union enjoys majority support. Id. at
730.

A determination as to whether the Carpenters Union
was a minority union, and therefore whether the Respon-
dent violated the Act by recognizing the Union, requires,
inter aia, a finding as to the number of employees in the
bargaining unit at issue. There is some question regard-
ing this number. The Respondent used a company
known as Labor Pool to recruit, train, oversee benefits
for, and manage certain employees who worked at Mar-
Jam. Most of the employees who performed work in or
related to the warehouse were Labor Pool employ-
ees.*However, two of the warehouse employees worked
directly for Mar-Jam.

At the time of the Respondent’s grant of recognition to
the Carpenters, there were 11 employees performing
work in or related to the Respondent’s warehouse. Two
of those warehouse employees, Chuck Doerr and Jamre
Miller, worked directly for Mar-Jam. The remaining
warehouse employees were Labor Pool employees. The
judge, however, found, and we agree, that the Respon-
dent was the sole employer of all of the warehouse em+
ployees.

At the time the Respondent recognized the Carpenters,
the Carpenters had three signed authorization cards. The
cards were signed by Chuck Doerr and by two Labor
Pool employees. In a January 7 letter from generd man-
ager Scott Doyle to the Carpenters, the Respondent
agreed that upon receipt from the Carpenters of “amgjor-
ity of signed authorization cards from amongst the three
(3) [Mar-Jam] employees,” the Respondent would “rec-

! The term “Labor Pool employees,” refers to warehouseemployess
who were sent to the Respondent by Labor Pool. The Respondent
distinguishes Labor Pool employees from “Mar-Jamemployess” who
are employees carried solely on the Mar-Jam payroll. Notwithaanding
the Respondent’ s distinction, however, the judge found, and we agree,
as discussed infra, that the Respondent Mar-Jam wasthe sole employer
of all employees.

ognize [the Carpenters] as the collective-bargaining rep-
resentative of such three Mar-Jam employees.” (Empha-
sis added.) The letter reiterated that “[t]hese three en
ployees constitute all of Mar Jam'’s regular employees, in
aunit of drivers, helpers, and yardmen.”?

The Respondent expressly declared that recognition
did not extend to “temporary employees, employees
working for any subcontractor, or any supplier of labor”
to the Respondent. The formal recognition agreement,
signed January 22, contained similar language expressly
referring to cards from “amongst the majority of the three
employees presently employed by Mar-Jam.”® The unit
wasformally described as:

Regular full-time and part-time employees, drivers,
forklift operators, boom operators, and yardmen, ex-
cluding temporary employees, casual employees, em
ployeesworking for a subcontractor supplier of labor to
the Company, office clerical employees, guards, and
supervisors as defined in the [Act].

However, Manager Doyle at trial testified that there
were 11 employees in the unit, which is the total number
of warehouse employees, i.e., including Labor Pool em
ployees.

If the unit was comprised of the 11 warehouse en
ployees, and the Carpenters had only three authorization
cards, the Carpenters clearly did not represent a majority
of the employees in the unit at the time it extended rec-
ognition.* Further, assuming arguendo that the Respon-
dent’s intent was to recognize a unit, which included
only Mar-Jam employees and excluded the Labor Pool
employees, the Carpenters still represented aminority of
the unit. Of the three men who signed Carpenters cards,
only one—Doerr—was a Mar-Jam employee. The other
two, Eric Fetrow and Dennis Buonfiglio, were both La-
bor Pool employees. Consequently, regardliess of how
the unit is defined, the Carpenters had cards from only a
minority of the employees in the unit, and the Respon-
dent’s voluntary recognition of the Carpenters therefore
violated Section 8(a)(2) of the Act.®

The judge also found that at the time of the Respon-
dent’s recognition of the Carpenters, the Respondent
knew that the Teamsters had filed a representation peti-
tion with the Board. An employer is prohibited from
voluntarily recognizing a union once a rival union has
filed a representation petition. Bruckner Nursing Home,

2 Although the unit is described in this fashion, it wasin fact aware-
house unit.

3 Contrary to the Recognition Agreement, however, Carpenters rep-
resentative Eustace Eggie testified that he thought there were five em-
ployees in the unit.

“In order to have aunit of 11 warehouse employees, L abor Pool and
the Respondent would have to be joint employers or asingle employer,
and the unit would have to include both sets of employees. As noted
supra, the judge found that the Respondent was the sole employer.

® In addition, as discussed supra, the cards were coercively obtained.
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262 NLRB 955 (1982). Here, the Teamsters filed a rep-
resentation petition with the Board on January 21, 1999.
A copy of that petition was faxed to the Respondent on
the same date. Yet on January 22, one day later, the Re-
spondent voluntarily recognized the Carpenters, thereby
violating Section 8(a)(2).

2. The judge and my colleagues find several 8(a)(1)
violations, with which | concur. They further conclude
that, in some instances, the same conduct violated Sec-
tion 8(a)(2). | disagree with the latter conclusion, except
as set forth below.

The judge found that the Respondent violated Section
8(a)(2) by unlawfully assisting the Carpenters in the fol-
lowing ways: (1) Manager Doyle's informing an em:
ployee that only afew of the current employees would be
in the Carpenters unit, and the Respondent would termi-
nate other employees (not identified) when it recognized
the Carpenters; (2) Doyle's promising increased wages,
benefits, and profit sharing to an employee if the en
ployee supported the Carpenters instead of the Team
sters; (3) Doyle's threatening to discharge employees
who supported the Teamsters; (4) Supervisor/agent Mot-
ter's promising employees iepayment or reimbursement
by the Respondent for dues paid by them to the Carpen-
ters if they signed with the Carpenters; (5) Motter’s so-
liciting employees to sign authorization cards for the
Carpenters; (6) Motter’s distribution of Carpenters hats
and literature to employees while they were working at
the Respondent’s facility; (7) the Respondent’s granting
recognition to the Carpenters as a collective-bargaining
representative of unit employees, knowing and notwith-
standing that the Teamsters had filed a valid representa-
tion petition with the Board; and 8) the Respondent’s
granting of recognition to the Carpenters when that union
did not represent an uncoerced majority of unit employ-
ees.

Neither the text of Section 8(a)(2) of the Act nor the
case law, support the proposition that every 8(a)(1) viola-
tion, in support of one union and/or against its rival, is
necessarily a Section 8(a)(2) violation® Section 8(a)(2)
proscribes domination or interference with the formation
or administration of a labor organization, or contributing
financial or other support to it. The section is aimed at
the evil of “company unionism.”’ Concededly, athreat or
a promise, designed to coerce employees to support a
union, may indeed ultimately assist that labor organiza-
tion’s efforts to become the representative. However,

6 See, e.g., Redway Carriers, Inc./Cardinal Leasing, Inc,, 274NLRB
1359 (1985) (violations of Sec. 8(a)(1) directed against particuear labor
organization not ipso facto violative of Sec. 8(a)(2) smply because a
rival union is simultaneously seeking to organize or represent the em-
plo7ye&s).

See, e.g., Miller Waste Mills, Inc., 334 NLRB No. 69, JD slip op a
26 (2001) (the primary purpose of this Sec. 8(a)(2) is to eradicate com-
pany unionism); 78 Cong. Rec. 3443 (1934) (statement of Senator
Wagner), reprinted in | LEGISLATIVE HISTORY OF THE NATIONAL
LABOR RELATIONSACT, 1935 at 15-16 (1985).

such 8(a)(1) conduct is not itself the kind of “company
unionism” to which Section 8(a)(2) is addressed. Thus, |
am unwilling to find, without more, that all of the 8(a)(1)
conduct set forth above is unlawful under Section
8(a)(2).

On the other hand, actual recognition extended to a
minority union, such as the Respondent’ s recognition of
the Carpenters, gives massive and improper support to
the union itself, and is the kind of evil to which Section
8(a)(2) is addressed® Likewise, recognition of one union
after ariva union has filed an election petition with the
Board, as occurred here, is prohibited by Section
8(a)(2).° Thus, the case law supports a Section 8(a)(2)
violation for this conduct.

Finally, the judge concluded that the Respondent vio-
lated Section 8(a)(2) and (1) by “requiring employees to
sign authorization cards for the Carpenters.” | do not
believe that the record supports a finding that employees
were required to sign authorization cards. | would, how-
ever, find that the record supports a conclusion that the
Respondent coerced the employees into signing cards.
My conclusion would not affect the remedy recom
mended by the judge.

Dated, Washington, D.C. December 20, 2001

Peter J. Hurtgen, Chairman

National Labor Relations Board

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered usto
post and abide by this notice.

Section 7 of the National Labor Relations Act gives
employees theserights:

To organize

Toform, join, or assist any union

To bargain collectively through representatives of their
own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected con-
certed activities.

WE WILL NOT interrogate employees concerning their
union activities.

8 See generally Ladies Garment Workers v. NLRB (Bernhard-
Altmann), 366 U.S. 731 (1961) (employer’s recognition of minority
union violates Sec. 8(a)(2), despite good-faith belief of mgjority status).

® Bruckner Nursing Home, 262 NLRB 955 (1982).
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WE wiILL NOT inform employees that we will terminate
employees if we recognize the United Brotherhood of
Carpenters and Joiners of America, Local 623, AFL—-CIO
(the Carpenters) as the collective-bargaining representa-
tive of our employees.

WE WILL NOT render assistance and support to the
Carpenters by promising employees wage increases
and/or other benefits, including health insurance and par-
ticipation in profit-sharing plans, if employees support
the Carpenters instead of Local 331, a/w the International
Brotherhood of Teamsters, AFL—CIO (the Teamsters).

WE WILL NOT render assistance and support to the Car-
penters by threatening to discharge employees who sup-
ported the Teamsters instead of the Carpenters.

WE WILL NOT render assistance and support to the Car-
penters by promising to increase employees wages (by
reimbursement of dues payable to a union) to encourage
them to support the Carpenters and discourage them from
supporting the Teamsters.

WE WILL NOT coercively inform employees that they
cannot wear, maintain, or distribute union paraphernalia
or literature at our Pleasantville facility.

WE WILL NOT render assistance and support to the Car-
penters by coercing our employees to sign authorization
cards of the Carpenters.

WE WILL NOT render assistance and support to the Car-
penters by distributing Carpenters’ hats, paraphernalia,
and literature to employees while they are working at our
Pleasantvillefacility.

WE WILL NOT render assistance and support to the Car-
penters by granting wage increases to our employees
because they sign authorization cards for the Carpenters.

WE WILL NOT discriminatorily grant wage increases to
employees who sign authorization cards for the Carpen-
ters to encourage their support of the Carpenters and dis-
courage support of the Teamsters.

WE WILL NOT grant recognition to the Carpenters as
the exclusive bargaining representative of our employees
where a valid representation petition seeking an election
has been filed with the National Labor Relations Board
and where the Carpenters do not represent an uncoerced
majority of the employees of the appropriate unit.

WE WILL NOT discourage membership in the Teamsters
or any other labor organization by discharging employ-
ees because of their union or other protected activity, or
by discriminating against them in any other manner with
respect to their hours, wages, tenure of employment, or
any other terms and conditions of employment.

WE WILL NOT in any other manner interfere with, re-
strain, or coerce you in the exercise of the rights guaran-
teed you by Section 7 of the Act.

WE WILL within 14 days from the date of the Board’s
Order, offer Arthur English full reinstatement to his for-
mer job or if that job no longer exists, to a substantially
equivalent position, without prejudice to his seniority or
any other rights or privileges previously enjoyed, dis-

missing, if necessary, any employee hired to fill the posi-
tion.

WE wiLL make Arthur English whole for any loss of
earnings and other benefits resulting from his discharge,
less any net interim earnings, plusinterest.

WE wILL within 14 days of the Board's Order, remove
from our files any reference to the unlawful discharge of
Arthur English, and WE WILL within 3 days thereafter,
notify him in writing that this has been done and that the
discharge will not be used against himin any way.

MAR-JAM SUPPLY CO.

Bruce Conley, Esq., for the General Counsdl.

Aaron C. Schlesinger, Esg. (Peckar and Abramson), of River
Edge, New Jersey, for the Respondent.

Peter V. Marks &., Esg., of Northfield, New Jersey, for the
Charging Party.

Howard Smonoff, Esq. (Tomar, Smonoff, Adourian, O’ Brien,
Kaplan, Jacoby & Graziano, P.C.), of Cherry Hill, New
Jersey, for the Party in Interest.

DECISION

STATEMENT OF THE CASE

EARL E. S1AMWELL JR., Administrative Law Judge. These
consolidated cases were heard before me in Philadel phia, Penn-
sylvania, on September 27 and 28 and November 10, 19991
pursuant to charges originally filed by Loca 331, associated
with the International Brotherhood of Teamsters, AFL-CIO
(the Teamsters) in Case 4-CA-27831 against Mar-Jam Supply
Company (the Respondent), on January 29, 1999. The Team-
sters filed amended charges on April 26, 1999. On February 9,
1999, the Teamsters filed charges in Case 4-CA-27867 against
the Respondent; and this charge was amended on April 26,
1999. On April 29, 1999, the Regiond Director for Region 4
consolidated these cases and issued a complaint against the
Respondent2 The consolidated complaint alleges that the Re-
spondent violated Section 8(a)(1) of the National Labor Rela
tions Act (the Act) by interfering with its employees Section 7
rights; Section 8(a)(1) and (2) by rendering unlawful assistance
and support to a labor organizaion; and Section 8(a)(1) and (3)
by discriminatorily discharging its employee Arthur English
and granting a wage increase to its enployee Charles Doerr.
The Respondent thereafter timely filed an answer denying the
commission of any unfair labor practices.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs and
arguments of the General Counsel, counsel for the Charging
Party,® and counsel for the Respondent, | make the following

1 On November 4, 1999, the hearing was resumed at the Bayside
State Prison facility at Ancora, located in Hammonton, New Jersey,
where an incarcerated material witness for the General Counsel pro-
vided testimony.

2 The consolidated complaint also named the United Brotherhood of
Carpenters and Joiners of America, Local 623, AFL—ClOasapatyin
interest.

3 Counsal for the Charging Party did not submit abrief but joined in
the argument and brief submitted by Counsel for the General Counsel.
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FINDINGSOF FACT

I. JURISDICTION

The Respondent, a New Jersey corporation, with an dffice
and warehouse facility in Pleasantville, New Jersey, engages in
the wholesale distribution and sale of building supplies and
materials. During the 12-month period preceding the filing of
the instant complaint, in conducting its business operations
described above, the Respondent purchased and received at its
Pleasantville facility goods valued in excess of $50,000 directly
from points outside the State of New Jersey. The Respondent
admits, and | find, that at all times material, it has been an em-
ployer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act.

Il. THELABOR ORGANIZATIONSINVOLVED

It is admitted, and | find, that at all material times, Local 331
alw International Brotherhood of Teamsters (the Teamsters),
AFL-CIO and Local 623 of the United Brotherhood of Carpen-
ters and Joiners of America, AFL—CIO (the Carpenters) are
labor organizations within the meaning of Section 2(5) of the
Act.

I1l. THEALLEGED UNFAIR LABOR PRACTICES

A. Factual Background®

The Respondent operates as a multi-state wholesale pur-
chaser and distributor of building supplies and materials such as
sheet rock, roofing products, and synthetic stucco. One of its
branches is located at and maintains offices and warehouse
facilities in Pleasantville, New Jersey; it is this facility that
serves as the focal point of the instant litigation.

Scott Doyle, the Respondent’s general manager, has man-
aged the Pleasantville facility for the past 2-1/2 years. Doyle
exercised general supervisory authority over the work force at
Pleasantville.®

The Respondent employs approximately 20 employees who
function as sales people, clerica office workers, and warehouse
workers. The clerical office workers and sales personnel gen-
erally are administratively designated “Mar-Jam” employeses,
warehouse workers—Ilaborers, forklift drivers, boom operators,
and truck drivers—are designated Labor Pool workers. The
Respondent’s “labor pool” employees generally are obtained
from a separate company—Labor Pool—with which the Re-
spondent contracts for various employment services. Labor
Pool serves as a clearinghouse of sorts for the Respondent’s
warehousemen and drivers. Labor Pool identifies potential
employees, trains, assigns, and transfers them between the Re-
spondent’s various branches, and also handles payroll and em-
ployee benefits for the Respondent’s employees. Although
Labor Pool acted as an employment agent for the Respondent,
the Respondent’s Pleasantville management (Doyle) also d-

* In this section, | have determined from the entire record—
testimonial and documentary, and the reasonable and credible infa-
ences drawn therefrom—certain matters to be proven as established
fact, some of which are not controverted by the parties. To the extent
the findings in this section conflict with other evidence of record, |
have discredited such contrary evidence consistent with my findings
here.

® The Respondent admits, and | find, based on the duties and respon-
sibilities associated with his position, that Doyle is a supervisor and
agent of the Respondent within the meaning of Sec. 2(11) and 2(13),
respectively, of the Act.

rectly hired and fired employees carried as Labor Pool and
reserved to itself the designation of employees as Mar-Jam or
Labor Pool. Moreover, the Labor Pool workers were consid-
ered a single unit and were not considered temporary employ -
ees by the Respondent. ® During the relevant period, the Re-
spondent employed about 911 Labor Pool workers at the
Pleasantville facility, all of whom worked under terms and
conditions exclusively set by the Respondent and were solely
accountable to the Respondent’s onsite managers and supervi-
sors for their work assignments, time and attendance, leave, and
disdpline, as well as compliance with company work rules and
regulations.” Labor Pool plays no part in the day-to-day opera-
tion of the Pleasantville facility and has none of its representa
tives onsite.®

Sometime in early January 1999,° the Respondent dete-
mined that becoming unionized would enhance its prospects for
business opportunities in Atlantic City, New Jersey. Conse-
quently, on or about January 7, the Respondent wrote to the
Regiona Council of Carpenters and advised that it would rec-
ognize the Carpenters as a collective-bargaining representative
for three of its “Mar-Jam” employees upon receipt of signed
authorization cards from them.® Then, on or about January 13
or 14, two representatives of the Teamsters came to the Re-
spondent’s warehouse and solicited a number of the Respon-
dent’s warehouse employees to sign union authorization cards
and obtained signed cards from a number of the workers on that
day; other cards were obtained anywhere from a day to 5 days
later. Around January 21-22, representatives from the Car-

® Doyle credibly testified about the Mar-Jam/L abor Pool designa
tions. Essentially, the Mar-Jam employeeswere permanent salesand
clerical workers who had access to the Company’ s computers and other
aspects of the business that the Respondent deemed proprietary andlor
security sensitive. However, even warehouse workers were carried as
Mar-Jam although they were not privy to company records, did not
have access to the computers, and performed no sales or clerical func-
tions.

" See GC Exh. 14, the Respondent’ s EmployeeManud, and R. Exh.
1, Drivers Manual.

8 On occasion, the Respondent collaborates or consults with Labor
Pool representatives regarding minor infractions by Labor Pool em-
ployees, and such incidents sometimes were recorded in the enployees
personnel files. Other more serious disciplinary actions are generally
handled solely by the Respondent’s Pleasantville mangers, namely
Doyle, in consultation with the Respondent’ s operations manager at
company headquarters in Brooklyn, New Y ork. On thisrecord, Labor
Pool, to acertainty, has little or nothing to do with the devdlopmentand
implementation of the terms and conditions of employment of the Re-
spondent’ s warehouse workers, and in matters of discipline acts purely
in an advisory capacity. More to the point, Labor Pool has no final
authority to issue discipline. Accordingly, | would find and conclude
that the Respondent is the employer of its warehouse workers within
the meaning of Sec. 2(2), (6), and (7) of the Act. Also, irrespectivecf
the contractual relationship between the Respondent and Labor Pool,
the evidence is insufficient to support ajoint employer relationship
between the two companies or that the warehouse workers were exclu
sively employees contracted out to the Respondent by Labor Pool.
Employee Management Services, 324 NLRB 1051 (1997).

° All events pertinent to this matter took place in 1999.

10 See GC Exh. 2. 1t should be noted that this letter was written to
the business representative of the South Jersey Regional Council of
Carpenters, which includes Carpenters Local 623, party in interest
herein.

1 The authorization cards obtained by the Teamster representatives
are contained in GC Exh. 9(a)-(h). Notably, two of the cards are ur
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penters wrote to the Respondent’s management and demanded
recognition as the employees collective-bargaining representa
tive, basing its demand on signed authorization cards of three of
the Respondent’s employees.’> On or about January 22, the
Respondent signed an agreement with the Carpenters recogniz-
ing the Union as the collective-bargaining representative for the
Respondent’s employees.®® On January 21, 1999, the Team-
sters petitioned the National Labor Relations Board (the Board)
for certification as representative for collective-bargaining pur-
poses of the Respondent’s employees based on the signed au-
thorization cards previously secured by the Union.** On Janu-
ary 29, the Teamsters filed an unfair labor practice charge

against the Carpenters alleging, in essence, that the Carpenters
unlawfully procured backdated authorization cards from the

Respondent’ s employees by threats of detriment and promise of
benefit’® On February 5, through counsel, the Carpenters noti-
fied the Board's Regional Director for Region 4 by letter that
the Carpenters disclaimed any interest in representing the Re-
spondent’ s employees and withdrew its claim of representing a
majority of the employees.’® On February 8, the Teamsters
withdrew the charges against the Carpenters and the Regional

Director approved the withdrawal .*’

B. The 8(a)(1) Allegations

1. The Scott Doyle incidents

The consolidated complaint (in pat 5) alleges that admitted
supervisor Scott Doyle, on three occasions in January, violated
Section 8(a)(1) of the Act’® essentially by interrogating, threat-
ening termination of its employees, and promising them certain
benefits. In support of these charges, the General Counsel pro-
duced two witnesses, Jamre Miller and Charles Doerr.

Miller has been employed by the Respondent since March 3,
1998, as a warehouse laborer'® and continues in that capacity as
of the hearing date. According to Miller, Doyle told Him in
early January in the presence of Charles “Chuck” Doerr and his
immediate warehouse supervisor, Howard Motter, that the
Company was going to go union, but that he and Doerr were
going to be the only employees to be made union members.
Doyle did not, according to Miller, identify the specific union

dated; three are dated January 14; two are dated January 15; and oneis
dated January 19.

12 See GC Exh. 5.

13 See GC Exh. 6 and 6(a). It isto be noted that GC Exh. 6 is exe-
cuted by representatives of both the Respondent and the Carpenters.
GC Exh. 6(a) was made a hearing exhibit because of the poor copy
quality of GC Exh. 6. GC Exh. 6(a) appears to be identical to GC Exh.
6 in itsterms; however, it contains only the signature of the Respon-
dent’ srepresentatives. | have determined that the documents are inte-
changeable for evidentiary purposes.

14 See GC Exh. 8(a)-(c), the Teamsters' representation petition in
Case 4-RC-19611.

15 See GC Exh. 7(a). This charge was captioned 4-CB-8228andis
cross-referenced to one of the instant cases, 4-CA—-27831.

16 See GC Exh. 7(b).

7 See GC Exh. 7(c) and (d), the letter from Teamster counsel Peter
V. Marks and Regional Director Dorothy L. Moore-Duncan, respec-
tively.

'8 These alleged violations in part also comprise alleged violations of
Sec. 8(8)(2) and (3) of the Act, which will be discussed in separate
sections of this decision.

9 Miller was initially carried by the Respondent as a Labor Pool
worker for around 6 months. The Respondent then switched him to
Mar-Jam although his laborer duties did not change.

in this conversation. Later in the month, the Teamsters' repre-
sentatives came to the warehouse and identified themselves and
their interest in organizing the workers. According to Miller,
he filled out and signed a Teamsters' authorization card and
handed it back to a man named Joseph Yeoman.® Around 2
weeks later, Doyle called Miller to his office and asked him if
he (Miller) had signed anything with the Teamsters and Miller
told him yes. Miller then walked out of the office and nothing
more was said by Doyle. There were no other witnesses to this
conversation.

Charles (Chuck) Doerr was employed by the Respondent as
a warehouse laborer from around June 2, 1998, until February
9, 1999, when he began serving a sentence for violation of New
Jersey State criminal laws.? Doerr was not terminated by the
Respondent because of his conviction. When Doerr was first
hired, he was carried as a Labor Pool employee but became a
Mar-Jam worker within 4 months.

According to Doerr, on or about January 13, the Teamsters
approached him as he was arriving for work and convinced him
to sign an authorization card after touting the benefits of be-
coming a Teamster; he returned the card to a man named Lou.?
Around 2 days later, Doerr was caled into Doyl€'s office by
hisimmediate supervisor, Howard Motter. According to Doerr,
Doyle told him he (Doyle) felt that the Respondent would bene-
fit more by going with the Carpenters. Doyle thereupon told
Doerr that if he signed with the Carpenters, he would try to get
Doerr araise and if Doerr stayed with the Company for 6 years,
he would get $5000 in profit sharing. Additionaly, Doyle
promised to try to get the Company to provide medical (insur-
ance) coverage. Doyle aso told Doerr that there would only be
a few of the current employees in the union, that the others
would be gotten rid of. According to Doerr, Doyle did not
indicate in this conversation which employees would be e
tained or released, or in what way these employees would be
eiminated. Doerr told Doyle “okay” as to the promises of
benefit and returned to work.?

On or about January 18, before his lunchbreak, Doerr said
that a Teamsters' representative came to the facility and handed
out pamphlets and stickers supportive of the Teamsters.* Do-

20 Miller identified Y eoman who was present in thehearingroomas
Miller testified. Yeoman is the president of Teamsters Local 331.
Miller’s authorization card (GC Exh. 9(a)) was filled out but not
signed; it is dated January 14, 1999. Miller said that he signed another
Teamsters' card on February 12. (See. R. Exh. 2.) Miller indicated that
he simply had forgotten to sign the earlier card.

2 Doerr was incarcerated at the Bayside State Prison in February
1999. Since then, he has been serving a 5-year sentencefor afirearm
violation (possession of gun). Doerr’s criminal history included a
conviction for burglary (he was on probation for this charge when he
was picked up due to the gun charge) and four driving-while-
intoxicated charges. Doerr was not being held for any psychiatric
evaluation or assessments and was not taking any medication that could
affect his memory, judgement, or mood at the time his testimony was
taken at the prison facility.

22 According to Doerr, the group of five Teamsters included aman
named Lou and unidentified men who worked for Fortune Gy paum,a
company that the Teamsters had previously organized. Doerr’s au
thorization card (GC Exh. 9(g)) is signed but not dated.

3 Doerr testified that around 3 days before this meeting, Doyle told
him that the Respondent had to become unionized with one union or
another in order to obtain work out of Atlantic City and to get their
goods off-loaded.

24 Doerr noted that, on this occasion, anumber of the Respondent’s
workers were there and employee Clarence Manyfield told the Team-
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err took some of the materials and as he was about to go back
to his assignment, he saw Doyle and gave him a copy of the
Teamsters' pamphlet indicating that the Teamsters' representa
tive had just handed it to him. Then, according to Doerr, about
30 to 45 minutes later, a Carpenters’ representative® appeared
on the job and in fact asked Doerr if he had any additional mat-
ters he wanted to negotiate. Doerr responded no and the repre-
sentative went into the office area. Later, on or about January
20-21, Doerr said he spoke to Doyle in his office and Doyle
commented that the workers were arguing about the two unions
and, in the same conversation, mentioned that any guys who
signed Teamsters' cards were going to be gotten rid of. Doerr
then told him that he had already filled out a Teamsters' card,
to which Doyle made no response.® According to Doerr, he
was never threatened with any loss of benefits, termination, or
other discipline if he did not sign with the Carpenters.

Doyle testified and denied ever expressing any preference
for one union over another, threatening anyone for signing on
with one union over another, and promising any employee
wage increases or other benefits for signing with any union.
Doyle specificaly denied having any conversations with Doerr
prior to January 21 in which unions were discussed.?” Accord-
ing to Doyle, after January 21, he had a brief discussion with
Doerr, Eric Fetrow, and Dennis Buonfigio, who had signed
Carpenters  cards and, on instructions from the company offi-
cias, merely informed them that the Respondent knew they had
signed and that the Carpenters and the Respondent were corre-
sponding. Doyle claimed that he discussed no other matters
pertaining to the Union.?

2. The Howard Motter Incidents

The complaint (in part 6) alleges that Howard Motter, an a-
leged agent of the Respondent, violated the Act on separate
occasions in January by, first, promising wage increases to
employees in order to encourage them to support the Carpenters
over the Teamsters and, second, informing employees that they
could not maintain or distribute Teamsters paraphernaia or

sters’ representative that he could not distribute the materials during
work hours and asked him to leave the premises and the Teamsters | ft.

25 Doerr did not know the Carpenters’ representative’ name but iden-
tified him as atall, skinny guy with brownish hair wearing a raincoat
and flat-type hat. Disregarding the clothes description, description fits
Eustace Eggie—one of the Carpenters’ representatives who visited the
site and testified at the hearing.

%6 |t should be noted that at this juncture Doerr had also filled outa
Carpenters' authorization card on or about January 15, the same day
that he said that Doyle made the promises of benefitsto him. This
matter will be further discussed in a separate section of this decidon.

2" Doyle claimed that he saw Doerr’s Carpenters authorization card
for the first time on January 21, when the Carpenters faxed him arec-
ognition demand letter with three signed cards, including one from
Doerr (see GC Exh. 5).

28 However, Clarence Manyfield, another current Labor Pool forklift
driver, testified that he and Doyle had several conversations about the
Unions involved at the Respondent’ sfacility. According to Manyfield,
Doyletold him on different occasions (specific dates he could not pro-
vide) that the Company could not afford the Teamstersand might not
be able to surviveif that Union were chosen; and that he (Doyle) would
fire anyone who signed with the Teamsters. Manyfield, however, testi-
fied that he did not feel threatened by Doyl€' s remarks and because he
and Doyle joked alot; he was not sure whether Doyle was being “ sar-
castic.” Inany event, Manyfield said that he took Doyl€e' s remarks
“lightly” and even told Doyle that he had signed with the Teamsters.

literature at the Respondent’s facility® To establish this
charge relating to promises of wage increases, the Genera
Counsdl called Dennis Buonfiglio.

Buonfiglio said that he was hired by the Respondent on or
about December 14, 1998,% as a truck driver and boom opera-
tor trainee by Howard Motter. Buonfiglio was carried as a
Labor Pool employee. According to Buonfiglio, his immediate
supervisor was Motter who gave him his assignments for the
day and granted him time off upon request.

Buonfiglio related a conversation that he had with Motter
around January 14 (or 15) near the end of the shift. According
to Buonfiglio, at that time Motter asked Chuck Doerr), Eric
(Fetrow), and himself to “hang around” as there was to be a
meeting with, as he described them, a couple of people from the
Carpenters. Before the meeting, Motter told him that the Car-
penters wanted to speak to them, that we should listen to what
they had to say. At that time, Motter asked him (and the others)
to sign with the Carpenters.®

According to Buonfiglio, on that day union dues were dis-
cussed in the meeting with the Carpenters who informed him
(and the others there) that dues would ke $8 per month or 2
percent of gross pay. However, Buonfigio, Doerr, and Fetrow
were doubtful about the benefits the employees would receive
for these fees. According to Buonfiglio, in order to assuage
their concerns, Matter, after the Carpenters briefly left the
room, told the employees not to worry about dues, that the Re-
spondent would reimburse them.*2

Regarding the distribution of literature charges, the Genera
Counsel called Eric Fetrow.

Fetrow is currently employed by the Respondent as a boom
operator in the warehouse. He has been so for about 20 years.

Fetrow testified that the next day following the meeting with
the Carpenters, Motter gave Buonfiglio, Doerr, and himself a
package containing information from the Carpenters.®

According to Fetrow, for atime, the employees were alowed
to display literature, put up stickers, and wear hats and pins of
the union of their choice. However, after a while, tension de-
veloped on the job between the pro-Teamsters group and those
supporting the Carpenters and some profanity was written on
one of the Carpenters’ stickers placed on the front door of the
warehouse® It was around this time that Motter emphatically

2 The allegations in section 6 of the complaint relating to promises
of wage increases are also alleged to be violative of Sec. 8(a)(2) of the
Act.

% Buonfiglio no longer works for the Respondent, having been laid
off sometime in August or September 1999.

%1 Buonfiglio was not sure that Doerr and Fetrow were present when
Motter made these comments.

32 nitially, Buonfiglio was not sure whether the discussion of dues
with Motter occurred before or after the meeting with the Carpenters
but later became more confident that the dues discussion with Motter
took place after he and the others conversed with the Carpenters.

33 Buonfiglio also confirmed that he received an envelope containing
Carpenters' literature as well as a Carpenters’ hat from Motter &fter the
meeting with the Carpenters’ representatives.

3 According to Fetrow, there was what he described asameasure of
verbal hostility between the two camps; that comments were even made
about refusing to work with employees who signed with opposing
unions. Fetrow knew of no employees who acted out on these threats.
Fetrow noted that there were a couple of very pro-Teamsersemployess
who had a hard time working with a couple of equally adamant pro-
Carpenters workers, and vice versa. Asto the profane remark, it was
written on a sticker on the front door of the warehouse where customers
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informed the workers that no one could display any material
from eéther union, and the restriction gplied throughout the
facility. However, according to Fetrow, even after the a-
nouncement, some Teamsters material remained on the dis-
patch (office) wall and also in the employees lunchroom.
However, the employees were told they could not wear any
union paraphernalia anywhere onsite.

Doerr testified that around January 20, Doyle and he were
discussing business in Doyl€'s office and Doyle mentioned that
the guys were arguing about which union to choose between
the Teamsters and the Carpenters. Then, around 1 to 2 days
later, Matter, who according to Doerr had been “pushing” the
Carpenters, announced to him with other workers nearby, “that
no one was to have any union stuff” on the property because
the guys were fighting and it (displaying or wearing union ma
terial) would show favoritism by the Company. Motter said
that there was to be no union paraphernalia or literature any-
where on the property. After this announcement, Fetrow said
that union literature, stickers, posters, and pamphlets on the
bathroom wall or near the employee break room, or wall out-
side Motter’ s office were al taken down.

Jamre Miller testified that during the organizing campaign,
the Carpenters passed out stickers and other materials suppor-
tive of its cause. On one occasion, Matter placed a Carpenters
sticker on aforklift operated by another employee, Manyfield,*®
who took the sticker off the forklift. Motter and Manyfield had
words over this. According to Miller, Motter later said to him
that things were getting out of control and told the employeesto
leave all the union stuff alone, to stop talking about it, and stop
putting up stickers and other materials. According to Miller,
there was a lot of tension between the Carpenters supporters
and supporters for the Teamsters, but that there were no rea
arguments between the employees, with the possible exception
of the confrontation between Motter and Manyfield. Miller felt
that Motter’s placing the sticker on the windshield of the fork-
lift doscured Manyfield's field of vision and that this was the
real issue between the men.

The Respondent called Motter to rebut these allegetions. By
way of background, Motter testified that for the past 2 years, he
has been the Company’'s Pleasantville operations manager
whose duties include shipping and receiving, generdly running

the warehouse, hiring, and recommending employee discipline.
36

could see it; however, it only stayed up for 1 day—thelaeafternoon—
and was removed by the following morning.

35 Manyfield was a Teamsters supporter, having signed a Teamsters
authorization card, and told Doyle of his signing around January 15.
(See GC Exh. 9(e). According to Manyfield, Motter was “ pushing”
(the signing of) Carpenters' authorization cards and putting up litera
ture and stickers around the building and on his forklift. Manyfield
acknowledged that he was removing the sticker when Motter gp-
proached him and asked if he had a problem with the sticker. Many-
field said that he did and removed it; and Motter apparently did not
approve. On the next day, Motter told him (but aso other workers) that
literature of either union was not allowed on the premisesand said that
he was specifically told not to place union literature or other itemsin
the employees’ locker room. Manyfield confessed to having defaced
the Carpenters’ sticker on the warehouse with a profane remark.

36 Motter said that he was carried asa Labor Pool employee. Motter
said that he considered Labor Pool to be his employer because his
paycheck and W-2 reflected Labor Pool and his benefits were paid
through Labor Pool.

Motter generaly denied telling any of the employees that
they would receive any beneficial treatment from the Respon-
dent for signing with the Carpenters or any union. However,
Motter admitted that there came a time that the Respondent
informed the employees that distributing union paraphernalia or
literature would not be permitted. According to Motter, the
workers were divided into pro-Teamster and pro-Carpenter
camps, but, at first, this presented no problems on the job.
However, things eventually got out of hand, and the contro-
versy started to interfere with work productivity. Then the
various union posters and stickers were defaced with the pro-
fane language. In fact, when a sticker located at an entrance
used by customers was defaced with a profane remark, f - - -
you, he went to Doyle and they both decided to restrict the
union materials to the employee lunchroom and restrooms.
Other areas, especialy the sales room of the company facility,
were placed off-limits for these materials. Motter admitted that
before the restrictions were imposed, the Carpenters had left
information packets for all of the employees and he distributed
them to each employee® Motter claimed that he never e-
pressed support for the Carpenters as he gave them out but did
inform the employees they were from the Carpenters. Motter
conceded also that he “might” have told the employees that if
he had a choice, he would sign (go) with the Carpenters.®

Discussion of the Doyle and Motter Incidents; Credibility De-
terminations

In order to resolve these charges, as in the usua case, the
threshold issue of witness credibility must be resolved. In this
regard, | would credit the testimony of Miller, Doerr, Buonfig-
lio, Fetrow, and Manyfield over that of Doyle and Motter.
First, | note that Miller, Fetrow, and Manyfield are current em-
ployees of the Respondent and, as the Board recognizes, the
testimony of current employees that contradicts or is adverse to
statements of their supervisors is given at considerable risk of
economic reprisal, including loss of employment, and for these
reasons is not likely to be false; Shop-Rite Supermarket, 231
NLRB 500 fn. 22 (1977), and particularly reliable Flexsted
Industries, 316 NLRB 745 (1995), enfd. mem. 83 F.3d 419 (5th
Cir. 1996).*° However, | do not rest my crediting of their tes-
timony on this fact alone. Observing these individuals, | noted
that each employee seemed sincere and unhesitating in relating
his version of events, and each employee testified in a forth-
right and honest fashion. Doerr and Buonfiglio also were
impressive witnesses. Although Doerr was an incarcerated
felon at the time of the hearing, he, nonetheless, answered all
questions posed to him in a straightforward and unembellished
fashion. His testimony was corroborated by other witnesses
and generally had thering of truth to it. Buonfiglio, in like-

37 According to Motter, these packets had the names of all employ-
ees on them.

%8 |nterestingly, Motter claimed that he did not know what benefits
either the Carpenters or Teamsters were offering the employees. (Tr.
428.)

39 Clarence Manyfield on this point testified that when hefilled out a
Teamsters' card, Motter was ganding nearby and asked him what he
was doing. Manyfield told Motter that he was going for the Teamsters.
After that, according to Manyfield, Motter cut his hours and assigned
him certain jobs that were unpleasant. Thus, the wisdom of the Board
decisions is manifest and not based on pure conjecture or theory.
Clearly, employees who go against their supervisor’s wishes take a
chance and certainly this is a worthy consideration in determining
whether current employees are telling the truth at trial.
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wise, appeared to betelling his version of eventstruthfully.
He fully answered all questions posed by all parties, even
some against his interest. “° Buonfiglio came off as very
candid and truthful, and he, like Doerr, never disparaged the
Respondent or its supervisors.*!

On the other hand, Doyle and Motter were not the equal of
the General Counsel’s witnesses. Regarding their defenses to
the alegations against them, notably, both men generally de-
nied making the statements attributed to them.* However,
their denials were in the main “No” answers to leading ques-
tions posed by the Respondent’s counsel. There was no expli-
cation of the denials, and they did not, in my view, effectively
rebut the rather detailed versions of events provided by the
General Counsel’s witnesses. Thus, on balance, as to the true
version of events and circumstances pertinent to the 8(a)(1)
charges, | have credited the General Counsel’s witnesses and
accept their version of events and conversations as proven fact.

The Applicable Law Regarding the 8(a)(1) Violations

Employer interference, restraint, or coercion of employees
who exercise their statutory right to form, join, or assist labor
organizations are unlawful under Section 8(a)(1) of the Act.
The test under Section 8(a)(1) does not turn on the employer’'s
motive or whether the coercion succeeded or failed. Thetestis
whether the employer engaged in conduct, which it may be
reasonably said tends to interfere with the free exercise of em-
ployee rights under the Act. Gissel Packing Co., 395 U.S. 575
(1969); Almet, Inc., 305 NLRB 626 (1991); American Freight-
ways Co., 124 NLRB 146, 147 (1959); Thus, it is violative of
the Act for the employer or its supervisor to engage in conduct,
including speech, which is specifically intended to impede or
discourage union involvement. F. W. Woolworth Co., 310
NLRB 1197 (1993); Williamhouse of California, Inc., 317
NLRB 699 (1995). The test of whether a statement or conduct
would reasonably tend to coerce is an objective one, requiring
an assessment of al the circumstances in which the statement is
made as the conduct accurs. Electrical Workers Local 6 (San
Francisco Electrical Contractors), 318 NLRB 109 (1995).
Rossmore House 269 NLRB 1166 (1984), enfd. sub nom. Ho-
tel and Restaurant Employees Local 11 v. NLRB, 706 F.2d
1006 (9th Cir. 1985).

It is well-settled Board law that an employer’s interrogation
of employees concerning their union activities may be violative
of the Act. Hudson Neckwear, Inc., 302 NLRB 93 (1991).
Among the circumstantial factors examined are the background
of the interrogation, the nature of the information sought, the
identity of the questioner, and the place and method of interro-
gation. Sunnyvale Medical Clinic, 277 NLRB 1217, 1218
(1985). The Board has also considered other factors such as
whether the questioning was by an immediate supervisor who
worked closely with the employee, whether it was made in a
joking tone, and whether the employee was an open, active

4% Buonfiglio appeared to be very concerned about having backdated
his Carpenters’ authorization card, fearing getting in trouble for this.
He aso admitted that he refused to take a drug test for the Respondent
and admitted he had eaten a few marijuana-laced brownies.

“1 Doerr testified, without contradiction, that Doyle told him that de-
pending on the length of his sentence, Doerr’s job was till available for
him after his release. Thus, the Respondent is on weak grounds to
discredit Doerr because of his conviction.

2 Doyle did not address his statements to Miller, so this charge
stands unrebutted.

union supporter, Raytheon Co., 279 NLRB 245 (1986); Action
Auto Sores, Inc., 298 NLRB 875 (1990); Dealers Mfg. Corp.,
320 NLRB 947 (1996).

Section 8(a)(1) may be violated where an enployer links
terminations of employees to their union activities. Area Metal
Forms, 310 NLRB 397, 400 (1993); and in likewise an am-
ployer may violate the Act by linking promises of improved
benefits and wage increases to the employees selection of a
particular union. Christopher Sreet Corp., 286 NLRB 253,
254 (1987). Employer’s promises to pay employees union
dues;salso pose a possible violation of Section 8(a)(1) of the
Act.

In Republican Aviation Qorp.,* the Supreme Court upheld
as protected activity the right of employees to wear union but-
tons while at work. Consistent with that principle and estab-
lished Board law, the general rule is that employees may wear
not only union buttons but also other emblems of union support
and membership such as badges, hats, and T-shirts to work.
Fairfax Hospital, 310 NLRB 299, 307 (1993). However, this
right is not without limitations, and employers may limit or ban
the display or wearing of union insignia at work if specia cir-
cumstances exist. Mack's Supermarket, 288 NLRB 1082
(1988). The Board, in attempting to strike a balance between
the right of employees to express their support for unionism
and that of employers to conduct their business in an orderly
and efficient manner, allows the employer to promulgate and
enforce rules against wearing union insignia and emblems.
Example of special circumstances are maintenance of produc-
tion and discipline,® safety,*® preventing alienation of custom-
ers¥ preventing discord and violence between competing
groups of employees,® and promoting health and welfare of
patients in a health care setting.*® Absent such special circum-
stances, the Board has held that employer directives to employ -
ees to stop wearing emblems insignia and union paraphernaia
may be violative of Section 8(a)(1). Overnite Transportation
Co., 254 NLRB 132 (1981); Fieldcrest Cannon, 318 NLRB
470 (1995).

Finally, while Section 8(a)(1) prohibits certain speech and
conduct deemed coercive, employers are free under Section
8(c) of the Act to express their views, aguments, or opinions
about and regarding unions as long as such expressions are
unaccompanied by threats of reprisals, force, or promise of
benefit. NLRB V. Gissel Packing Co., 395 U.S. 575 (1969).%°

With these principles in mind, we turn to the specific allega
tions as charged in the complaint.

“3 Employers promises to pay the dues associated with membership
in a particular union may also violate Sec. 8(a)(2) of the Act. Baby
Watson Cheesecake, Inc., 309 NLRB 417 (1992).

44324 U.S. 793 (1945).

5 Midstate Telephone Corp. v. NLRB, 706 F.2d 401 (2d Cir. 1983),
enfg. in part and denying in part 262 NLRB 1291 (1982).

“® Fluid Packaging Co., 247 NLRB 1469 (1980).

47 Burger King Corp. v. NLRB, 725 F.2d 1053 (6th Cir. 1984), en-
forcing in part and denying in part 265 NLRB 1507 (1982).

“8 United Aircraft Corp., 134 NLRB 1632 (1961).

4% Mesa Vista Hospital, 280 NLRB 298 (1986).

%0 Sec. 8(c) provides:

The expressing of any views, arguments, or opinion, or the
dissemination thereof, whether in writing, printed, graphic,
or visual form, shall not constitute or be evidence of any ur
fair labor practice under any of the provisions of this Act
[subchapter], if such expression contains no threat of repri-
sal or force or promise of benefit.
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Discussion and Analysis of the 8(a)(1) Allegations

Any discussion of these allegations must begin with two pre-
liminary observations regarding the circumstances at the Re-
spondent’ s Pleasantville facility during the relevant period.

First, during the period in question, the Teamsters and Car-
penters were engaged in a fairly aggressive competition to win
over the Respondent’s employees to their respective organiza-
tions; and, second, the Respondent clearly and early on evinced
its preference for the Carpenters as the employees’ collective-
bargaining represmtative during the rivalry.

The General Counsel contends that Doyle's conversaions
with Miller and Doerr were unlawfully coercive, pointing out
that each man was called to Doyl€e's private office and interro-
gated and that both men were not known or open union sup-
porters. Moreover, as to Doerr, the General Counsel submits
that Doyle not only interrogated him but also expressed his
preference for the Carpenters and intimated that those who did
not share his sentiments would be dismissed. The Genera
Counsel argues that Doyle compounded the situation by prom-
ising Doerr raises, possible participation in a profit-sharing
program, and the Company’s payment of his medical insurance.
Doerr readily admitted these benefits were attractive to him as
they were improvements over the present situation at the Com-
pany. The General Counsel submits that Doyle's statement to
Doerr that Teamsters supporters would be gotten rid of, which
was corroborated by Manyfield, and his interrogation of Miller
as to whom he signed with, taken in total context, were plainly
designed to coerce and influence the employees in their choice
of a representative. The Respondent, however, argues gener-
ally that Doyle credibly denied the statements attributed to him
and, in fact, denied any coercive conduct on his part.

The Respondent also asserts that any statements that Doyle
may have made were protected speech, unaccompanied by any
threats or promises of benefit.>

Regarding the Doyle incidents, | would agree with the Gen-
eral Counsel that under the circumstances, the statements made
by Doyle were unlawfully coercive. | note that Doyle basically
pulled both Doerr and Miller aside to acquire information (in
Miller's case) about the employees’ choice of representatives
and to influence their decisions to choose one (Doerr’s case).
As noted, Doyl€e's actions in the context of the competition
between the two Unions, along with the Respondent’s clear
preference for one over the other serve as a poignant and highly
charged backdrop. Clearly, by any reasonable standard, in my
view, the Respondent’s behavior through Doyle reflected an
unreasonable interference with the employees Section 7 rights,
and | would find and conclude that Section 8(a)(1) was vio-
lated.

The General Counsel also contends that the Respondent vio-
lated the Act through Motter. First, | have found that Motter
did in fact make the statements attributed to him regarding the
payment of union dues for the employees who signed with the
Carpenters. | have also found—although its seems mainly
uncontroverted—that Doyle ordered Motter to restrict the em-
ployees right to wear union paraphernalia or display wnion
literature or pamphlets. However, before deciding whether a

%1 The Respondent, in its brief, cited and discussed Gissdl Packing
Co, supra, and other cases dealing with protected employer speech.
However, it should be noted that Doyle (and Motter) denied the alleg
edly unlawful statements attributed to them, so that the protected
speech argument offered by the Respondent is inapposite.

violation is made out, there is a threshold issue as to Motter’'s
status, i.e., whether he was an agent or supervisor of the Re-
spondent by virtue of his dities and responsibilities as the
warehouse supervisor, which finding would make the Respon-
dent derivatively liable for any violations.*?

The Respondent argues that Motter was merely a lead em-
ployee during the material period, possessing only minimal
supervisory authority. The Respondent contendsthat he did not
possess the power to reward, retaliate, or otherwise adversely
affect the Respondent’ s employees; and that he did not possess
sole decision-making authority.>® The Respondent further con-
tends that Motter had no authority to hire, provide benefits,
discipline, or terminate employees; that Doyle was the sole
repository of powers. Thus, according to the Respondent, Mat-
ter was simply alow-level supervisor and any speech or behav-
ior attributable to him cannot be considered unlawful employer
conduct. In essence, the Respondent contends that Motter was
neither a supervisor nor agent within the meaning of the Act.

The preponderance of the credible evidence indicates that the
warehouse workers regarded Motter as their immediate super-
visor. Second, by his own and Doyle's admission, Motter was
responsible for the daily operation of the warehouse and its
equipment, which included shipping and receiving, assigning
employees various job tasks, and approving or disapproving
time and leave requests. In my view, Motter used his inde-
pendent judgment in the performance of his duties, especially
with respect to assigning and responsibly directing employees.
Contrary to the assertion of the Respondent, Motter also had the
authority to hire and discipline employees, a fact confirmed
both by Motter and Doyle® While Doyle had the ultimate
power to discipline employees or set company policy, he con-
sulted and collaborated with Motter regarding the interpretation
and implementation of policy and made recommendations re-
garding matters of importance to the Respondent’s business.
For instance, when the Carpenters’ sticker was defaced with an
obscenity, Motter testified he went to Doyle and they decided to
restrict the distribution and placement and wearing of union
meaterials because of the incident.

Regarding agency, the Board stated in Zimmer man Plumbing
Co., 325 NLRB 106 (1997):

It iswell established that apparent authority results from a
manifestation by the principal to athird party that creates a
reasonable basisfor that party to believe that the principal has
authorized the alleged agent to perform the acts in question.
See generally Dentech Corp., 294 NLRB 924 (1989); Snice

%2 Inits brief, the Respondent admits that Motter informed all Mar-
Jam warehouse personnel that they were no longer permitted to wear,
disburse, or post any union paraphernalia inthe main work aress of the
facility because of employee tension, customer complaints, and the
Mar-Jam Company’ s inability to run the businessin an orderly, harmo-
nious fashion. R. Brief,p. 24. The credible testimony, however, also
indicates that the Respondent extended the prohibition to the nonwork
areas of the warehouse.

%3 Inits brief, the Respondent asserts that Motter was merely a Labor
Pool employee holding the title of operations manager and that all
maé' or decisions had to be approved by Doyle.

* When asked what the duties of operations manager entailed, Mot-
ter responded “ shipping, receiving, running of the warehouse. . . and
hiring.” (Tr. 424.) Doyle testified that Motter disciplined alleged
discriminatee Arthur English on January 18 with a verbd waming (Tr.
179) and reported to him additional violations of company rules by
English, al of which led to his decision to terminate English. (Tr. 135.)



12 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Employees Local 87 (West Bay), 291 NLRB 82 (1988). Thus,
in determining whether statements made by individuals to
employees are attributable to the employer, the test is
whether, under al the circumstances, the employees “would
reasonably telieve that the employee in question [alleged
agent] was reflecting company policy and speakingandading
for management.” Waterbed World, 286 NLRB 425, 426-
427.

In short, as the Board stated more recently in House Calls,
Inc., 304 NLRB 311 (1991):

... thetest for agency iswhether, under all the circumstances,
an employee would reasonably bdlieve that the alleged agent
was speaking for management and reflecting company policy.
Lovilia Coal Co., 275 NLRB 1358, 1372 (1985). Further,
elected or appointed officias of an organization are presumed
to be agents of that organization [and] clothed with apparent
authority. Nemacolin Country Club, 291 NLRB 456, 458
(1988), enfd. 879 F.2d 858 (3d Cir. 1989).

Section 2(11) of the Act defines a supervisor as any individ-
ua who has the authority, acting in the interest of an employer,
to cause another employee to be hired, transferred, suspended,
laid off, recalled, promoted, discharged, assigned, rewarded, or
disciplined, either by taking such action or by recommending it
to a superior:

The possession of any one of the functions enumerated in
Section 2(11) of the Act is sufficient to establish supervisor
authority. Specifically listed in Section 2(11) are assignment
and responsible direction of employees requiring the use of
independent judgment >

In my view, Motter, as the Respondent’s warehouse man-
ager, by his own admission and the credible testimony of the
several employees working under his supervision, clearly pos-
sessed significant supervisory functions, including hiring and
disciplining of employees, assignment of work, and/or making
recommendations regarding these functions to his immediate
supervisor, Doyle, who in turn would act thereon.® Also,
based on the credible evidence, Motter was clearly employed
by Doyle to deliver messages and to meet with employees re-
garding terms and conditions of their employment.®’

I would find that Motter was on this record a supervisor
within the meaning of Section 2(11) of the Act. Recognizing,
however, that the Board may disagree, | would find in the alter-
native that Motter at the least was an agent of the Respondent
within the meaning of Section 2(13) of the Act as alleged.
Lavilia Coal Co. 275 NLRB 1358 (1985).

Directing myself to Motter's conduct, | have previously
found that he told Buonfiglio that the Respondent would pay

5 Spring Valley Farms 272 NLRB 1323 (1984).

% On this point, for example, | note that Motter wesasked to contact
employees Doerr, Fetrow, and Buonfiglio to meet with the Carperters
that he was asked to summon Miller to Doyl€'s office, and he, on
Doyl€ sinstructions, documented alleged discriminatee English’swork
performance.

%" |n Masterform Tool Co., 327 NLRB 1071 (1999), regardingthe
authority of a statutory supervisor, the Board stated that the power must
be exercised with independent judgment on behalf of management and
not in aroutine manner. Thus, the exercise of some “supervisory au
thority” in amerely routine, clerical, perfunctory, or sporadic manner
does not confer supervisory status. The burden of provingsupavisory
statusis on the party alleging that supervisory status exists.

his (and the other employees’) union dues. With the issue of
Motter’s supervisor/agency status resolved, | would conclude,
in agreement with the General Counsel, that Motter’ s statement
was an unlawful promise of benefit violative of Section 8(a)(1).
Baby Watson Cheesecake supra.

Regarding the restrictions the Respondent (through Doyle
and Motter) admits that it placed on the distribution and main-
tenance of union literature and paraphernalia, the issue e
dounds to whether the employer here has made out a case for
the special circumstances exception to the rule alowing em-
ployees the right to wear and distribute and display union mate-
rials. A secondary issue is presented as to whether the Respon-
dent imposed the restriction in all areas of the facility.

The Respondent correctly admits that the employees’ right to
display and distribute union related mreterials is not unlimited
and must be balanced against the employees countervailing
right to maintain workplace disdpline and production. Mid-
Sate Telephone Corp. v. NLRB, 706 F.2d 401 (2d Cir. 1983).

In the instant case, the Respondent argues that after a time,
tensions devel oped between the two camps of union supporters,
such that workers refused to work with one another. Further-
more, a profanity was written on a Carpenters’ sticker, which
was observed by a customer who complained to management.
Thus, based on those tensions and a customer complaint, Doyle
and Motter determined that the business was in jeopardy and
could not be run orderly and harmoniously. Accordingly, the
Respondent claims that it issued a directive to all union adher-
ents restricting the wearing, disbursement, and posting of union
paraphernalia and materials to the enployees locker room,
lunchroom, and dispatch area. Employees aso were alowed to
post the Teamsters' telephone number near telephones employ -
ees were pamitted to use.%®

The General Counsel counters, arguing that the Respon-
dent’s statement of the degree and extent of employee tension
and disruption of productivity during the organizational period
is overstated and not supported by the record. For example, the
Genera Counsel submits that the sticker with the profanity was
hardly momentous to the Respondent and that Doyle in his
testimony was not sure of the Union to which it belonged. In
any event, the General Counsdl asserts that none of the extant
circumstances at the Respondent’s facility during the organiza-
tional campaign warranted such an overly broad proscription
against displaying and distributing union material >

| would agree with the Genera Counsdl and find and con-
clude that the Respondent violated the Act by dint of an overly
broad and restrictive rule against the display and distribution of
union materials and paraphernaia. | note first and foremost
that debate about the relative merits of union representation is
probably inevitable, but especially is this so when not just one

%8 The Respondent asserts that its directive was nondiscrimingtory,
applying equally to both unions. However, it should be noted that
allowing the Teamsters' number and not the Carpenters’ undercuts this
position somewhat.

%9 The General Counsel argues that Motter and Fetrow’s testimony
indicating that the proscription was not facility-wide should not be
credited. While Motter testified that union paraphernaliawas allowed
in the lunch and rest room—no other areas were allowed—Fetrow
contradicted Motter, saying that the restriction was throughout the
facility although there were some Teamster sheets on the dispatch
(room) wall after the announcement. Fetrow was emphatic about the
disallowance of wearing any union items presumably anywhereon ste
(Tr. 330.) | would credit Fetrow’ s testimony over Motter’s onthis
point.
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but, like here, two unions are vying for representation of the
employees. On this record, furthermore, the Respondent did
not demonstrate that the situation was “out of control” and that
productivity was hampered by the distribution of union materi-
als and wearing union gear so as to justify removal and restric-
tion at the facility. Contrary to the assertion of the Respondent,
the record is devoid of any credible evidence that the workers
refused to work with one another because of union organizing
activity. Notably, there were no physical confrontations or
even definite or specific, undisputed, heated verbal confronta
tions adduced by the Respondent. In fact, the sole “confronta
tion” on the record occurred between Motter and Manyfield
over the placement of the Carpenters’ sticker by Motter on
Manyfield's forklift. So it may be said that this bit of tension
was fueled in part by the Respondent’s agent and cannot and
should not serve to justify the prohibition. Additionaly, the
Respondent’s claim that “productivity” was hampered, in my
view, was not established by the Respondent, either in terms of
showing actual production figures other supporting data relat-
ing to inability to conduct business because of the materials
displayed or worn. Regarding the Respondent’s customer
complaint, the Board has noted that neither the mere possibility
that an employer’s workers may come into contact with a cus-
tomer, nor an employer’s interest in avoiding controversy
among its clientele that an expression of union membership or
support might engender, outweighs the workers Section 7
rights to wear emblems; the pleasure or displeasure of the en-
ployer’s customers does not determine the lawfulness of ban-
ning the employees' display of insignia. Inland Countries Le-
gal Services, 317 NLRB 941 (1995). Thus, athough a cus-
tomer may have seen the defaced sticker and complained to
Doyle about it, this does not justify what | view as a rather
summary decision to ban al union materials. Surely, the Re-
spondent could have addressed the concern in ways far short of
banning al union materials®® Accordingly, | would find and
conclude that the Respondent did not establish by the prepon-
derance of evidence that specia circumstances existed during
the relevant period to justify the restriction it placed on the
wearing, displaying, and distribution of union material by its
employees.®® | would find and conclude that the Respondent
violated Section 8(a)(1) of the Act.

C. The 8(a)(2) Allegations

The complaint aleges in parts 7 and 8 that the Respondent
rendered unlawful assistance and support to the Carpentersin
the following manner.?

a. requiring employees to sign Carpenters’ authoriza-
tion cards;

b. distributing Carpenters’ literature and paraphernalia
at itsfacility;

69 Asthe General Counsel argues, the Respondent certainly could
have called the employees together and discussed the situation and
perhaps made clear its concerns about the need for business decorum
during the organizational effort.

61 | would also credit the testimony of employessMiller, Manyfidd,
Doerr, and Buonfiglio that the proscription included all areas of the
facility as opposed to the Respondent’s claim that materials were al-
lowed in certain designated employee areas.

62 As previously noted, the complaint also charges the Respondent
with rendering unlawful assistance to the Carpenters by way of conduct
on three separate occasions charged as violative of Sec. 8(a)(1), dis
cussed earlier herein.

C. granting a wage increase to an employee who
signed a Carpenters’ authorization card.%®

d. Granting recognition to the Carpenters as the exclu-
sive bargaining agent of an appropriate unit, when, in fact,
avalid representation petition had been filed by the Team-
sters and the Carpenters did not represent an uncoerced
majority of the unit®

1. Thesigning of the Carpenters’ cards

According to the complaint, on or about January 14 or 15,
Motter required certain of the Respondent’s employees to sign
authorization cards for the Carpenters. The General Counsel
caled Fetrow, Buonfiglio, and Doerr as withesses to support
this charge. These men, with little variation, described their
encounter with Motter. Acting on Doyl€ sinstructions, Motter
asked each near the end of his shift to be available for a meet-
ing with two representatives (later identified as Harry Duffield
and Eustace Eggie) from the Carpentersin Motter's office.®®

According to Doerr, Motter told him that Doyle wanted him
to go to Motter’s office and fill out a Carpenters’ card. Doerr
said that the three men eventually filled out a Carpenters card
in Motter's office after having met with Duffield and Eggie
who explained the benefits of signing with their Union. Eggie
and Duffield, according to Doerr, Buonfiglio and Fetrow, asked
them together to fill out the cards but to leave the date blank,
but gave no reason for this request® According to the three,
the representatives took the cards, left the office for a few min-
utes, then returned and instructed the three to put January 11 on
the cards. Each man testified that the date of signing of the
cards was not January 11, but that Eggie and Duffield were
adamant about affixing this particular date on the cards.®” After
signing and dating their respective cards, Buonfiglio and Fe-
trow separately asked Motter why the three of them were being
asked to sign with the Carpenters, and Motter told each that the
Company only planned to keep the three on in a long-term ca
pacity.

Through a series of leading questions posed by the Respon-
dent’s counsel, Motter testified that he never told any employ-
ees to sign Carpenters’ cards and was not aware of any such

% The complaint also charges the Respondent with violating Sec.
8(a)(3) and (1) for the granting of a wage increase to an employee,
namely, Charles Doerr. This allegation will be discussed later hereinin
a separate section.

% There s no dispute between the parties that the appropriate unit at
the Respondent’s facility is all full-time and regular part-time truck
drivers, forklift drivers, boom operators, laborers and yardmen, exclud
ing casual employees, office clerica employees, guards and supervisors
as defined in the Act. | would find and conclude that this unit is an
appropriate unit within the meaning of Sec. 9(b) of the Act.

% Duffield was employed by the South Jersey Regional Council of
Carpenters (includes Local 623) headquartered in Atlantic City asits
business representative. Eggie was aso employed by the Council asa
business representative. Both Duffield and Eggie were involved in the
Carpenters’ organizing efforts at the Respondent’ sfacility during the
relevant period.

% Fetrow testified that it was the Carpenters who requested that he
fill out one of their cards; however, no one (including Motter) recuired
himto sign acard. According to Fetrow, he was not in favor of either
of the two Unions and did not care one way or the other about them.

7 Doerr was positive that the actual date of signing his card was
around January 15; Buonfiglio, likewise, was sure that the date was
around January 14 or 15. Fetrow was of the opinion that he signed
after January 19. Accordingto Doerr, Motter told him not to put adate
on hiscard. The cards of the three are incorporated in GC Exh. 4.
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cards being backdated. In any event, he claimed to have had no
part in any backdating or placing of dates on cards. In short,
without elaboration, he denied the three workers' version of the
card-signing incident.

Eggie and Duffield testified and both men confirmed that
they met with the three employees at the Respondent’s ware-
house with the objective of obtaining their signatures on the
authorization cards and did obtain their signatures.®® However,
both men denied that Matter (or Doyle for that matter) was
present at the time; only they and the three employees were in
the back of the warehouse. Eggie and Duffield maintained that
no Mar-Jam supervisor told the employees to sign with them or
to date or backdate the cards; and that they did not instruct any
of the Respondent’s workers to put no date, date, or backdate
the cards. Both men acknowledged, however, that the signa
tures were obtained inside the Respondent’s warehouse in the
back of the facility, but that they and the three workers were the
only ones present when the cards were signed.®

| would credit the Buonfiglio, Doerr, and Fetrow’s version of
the events leading to their signing the Carpenters’ cards. Nota
bly, again these present and former employees testified forth-
rightly and sincerely about what happened. Motter, however,
merely denied everything and did not account for or even ac-
knowledge that the Carpenters were onsite in his office solicit-
ing his enployees during work time. Accordingly, | do not
credit his denia of involvement in the matter. As to Duffield
and Eggie, | found their denias self-serving and implausible.
Clearly, they were given access to the office of one of the Re-
spondent’s supervisors and to solicit the signatures of what
amounts to a captive group of employees gathered for that pur-
pose. And yet, both Eggie and Duffield in their testimony im-
plied that management knew nothing of their presence or pur-
pose at the warehouse. Their denials of the backdating become
highly suspect. Three employees to a man testified under oath
that the date on a document was not valid or true, and yet again
Duffield and Eggie insisted there was no backdating and that by
implication the dates were accurate. This strains credulity, and
| do not credit their denials regarding the involvement of the
Respondent’ s supervisors (most likely Motter) in the obtaining
of the signaturesin question.

2. Thedistribution of Carpenters’ literature

The complaint alleges that on or about January 21-22, Mot-
ter distributed a Carpenters’ hat and literature to the employees
working at its warehouse facility. According to Buonfiglio and
Fetrow, the day after signing the Carpenters' cards, Motter gave
them individual packets containing Carpenters' literature and a
hat. Motter testified that “at one point the Carpenters Union
left us packets for dl the employees and | gave them out. That
wasthe extent of it.” (Tr. 427.) Motter, however, said he never
expressed any support for the Carpenters when he handed out
the packets. | would find and conclude that there is no factua
dispute regarding this allegation although it seems that the me-

88 According to Duffield, he (and Eggie) went to the Respondent to
obtain signatures for the three employees they thought comprised the
Respondent’ s entire work force on January 7. (Tr. 31.)

% Both Duffield and Eggie testified that at the time the signatures
were given by the employees, neither Doyle nor Motter was present.
However, Duffield admitted he conversed with Doyle briefly as he left
the premises with the cards, but that all other conversation withthe
Respondent was by written correspondence.

terials were more likely distributed by Motter prior to January
21227

3. Doerr’swage increase as unlawful assistance

It is undisputed on this record that Charles Doerr received a
$1 ($6.50-7.50) per hour wage increase on or about January 12
or 25 and that the wage was authorized by Motter and approved
by Doyle.™ The complaint aleges, and the General Counsel
argues, that Doerr’s raise was simply part of the Respondent’s
continuing plan to assist the Carpenters in the competition with
the Teamsters to organize the Respondent’s employees. The
Respondent counters, contending that Doerr’s raise was based
on his having been employed by the Respondent for 6 months
and because he completed training for a specialized position—
EIFS mixer.”? The alegations regarding Doerr’s wage increase
also form a separate 8(a)(3) charge in the complaint. To avoid
repetition, the 8(8)(2) and 8(8)(3) charges will be resolved in
my discussion of Doerr’'s raise in the 8(a)(3) discussion later
herein.

4. The Respondent’ s granting of recognition to the Carpenters

Preliminarily, it is undisputed that the Teamsters filed with
the Board its petition for certification as collective-bargaining
representative of the Respondent’s unit employees on January
21 and represented therein that it had the support of 30 percent
or more of the covered employees.” Moreover, it is clear that
the Respondent, on January 21, received a letter of the same
date from the Carpenters demanding recognition as collective-
bargaining representative for unit employees and enclosing the
three authorization cards of Buonfiglio, Fetrow, and Doerr. On
January 22, the Respondent acceded to this demand and signed
a recognition agreement with the Carpenters.”® The charges of
unlawful assistance emanate from these circumstances. In es-
sence, the General Counsel contends that, at the time it granted
recognition to the Carpenters, the Respondent knew not only
that the Teamsters had filed the petition, but further that the
Respondent knew that the Carpenters had not achieved majority
status so as to warrant recognition by it. The General Counsel
argues that the Respondent acted solely to support and assist
the Carpenters because it preferred that Union over the Team-
sters. The Respondent denies any violation of the Act, assert-

70 Evidently, the Respondent concedes that Motter did indeed dis
tribute the Carpenters materias, asit does not addressthisissueinits
brief.

" See GC Exh. 10, the Respondent’ s pay roll status change form for
Doerr. The effective date of the increase stated on the form is Januery
12; however, Doyle testified that he believed that the raise actually
went into effect on January 25.

2 E|FS stands for Exterior Insulated Finishing System which
basically entails an operator mixing colors with stucco, utilizing
an eectric mixing machine and other tools.

3 See GC Exh. 8(a), (b), (c), and (d). These documents were pro-
duced by the Respondent pursuant to a subpoena duces tecum and
reflect a fax notation on GC Exh. 8(b) of January 21 at 2:16 p.m., and
4:01 p.m. (GC Exhs. 8(c) and 8(d)). GC Exh. 8(a) contains no fax
notation but lists the Respondent’s fax number. | would conclude that
these documents were faxed by Region 4 to the Respondent onthedate
and time noted.

4 See. GC Exh. 5. This exhibit, produced by the Respondent pursr
ant to subpoena, consists of two pages and the fax notation on page two
indicates receipt by the Respondent at 3:40P. January 21.
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ing that it simply did not know that the Teamsters had filed a
petition at the time it recognized the Carpenters.”™

The General Counsel called Joseph Y eoman, president of the
Teamsters, to explain his involvement in his Union’s organiz-
ing effort at the Respondent’s facility.

According to Yeoman, on the morning of January 14 around
6 or 7 am., he and Secretary-Treasurer Thomas Willard were at
the Respondent’ s facility attempting to organize the employees.
Around 9 or 10 that morning, Willard said that Doyle wished to
see them. The three met in Doyl€'s office where Yeoman
talked generally about the Teamsters and showed Doyle a copy
of the Teamsters contract with another local building supply
company—~Fortune Gy psum—to illustrate what the Respondent
could expect if it recognized the Teamsters. According to
Y eoman, Doyle mentioned that the Carpenters had approached
him about a contract but that the Carpenters contract was not
suitable for the type of work the Respondent’ s warehouse em-
ployees performed. By the same token, Doyle seemed satisfied
with the Teamsters contract and asked Yeoman to draw up a
contract similar to the Fortune Gypsum contract for the Re-
spondent. Y'eoman returned to his office that day and prepared
acontract® between the Respondent and the Teamsters and met
with Doyle once more at around 11 am. According to Y eo-
man, he and Doyle went over the contract in some detail”” and
Doyle told him that the contract was perfect for the Respon-
dent’s industry. Doyle said that he would send the contract to
its New York headquarters for approval, as he (Doyle) did not
have the final say. According to Yeoman, Doyle said that he
anticipated no problem and he or the New York officers would
again contact Yeoman the next day. However, having recelved
no word from the Respondent the next day, Y eoman telephoned
Doyle. According to Yeoman, Doyle was surprised that head-
quarters had not responded as the employees were upset and
management wanted the matter straightened out.

Yeoman said he called Doyle two more times that day with
no result. Then late in the day on January 15, Yeoman re-
quested a meeting with Doyle and met with him. According to
Y eoman, he had prepared a letter® (and a proposed recognition
agreement) addressed to Doyle, advising him that the Team-
sters had obtained majority status among the Respondent’s
employees as their collective-bargaining agent and seeking to
commence negotiations about various terms and conditions of
employment. ® According to Yeoman, Doyle read the letter,
expressed no personal concerns, and again intimated he felt that

" The Respondent does not addressin its brief the all egation regard-
ing the Respondent’ s recognition of the Carpenters based on authoriza:
tion cards signed by only 3 of the Respondent’ s 10-11 employessinthe
unit.

7 The contract in question is contained in GC Exh. 14.

" According to Y eoman, he and Doyle discussed job classification,
profit sharing, and the aspects of the contracts vis-a-visthe Respon-
dent’s needs.

"8 This letter is contained in GC Exh. 13. Y eoman testified that the
letter is dated January 14 but was given to Doyle on January 15. Yeo-
man did not explain why the salutation states Mr. Dugan. This probe:
bly is atypographical error. GC Exh. 13 also contains the proposed
recognition agreement as an attachment.

9'Y eoman identified the Teamsters cards in GC Exh. 9 as copies of
those he showed to Doyle on the occasions he met with him. Y eoman
obtained some of the cards persondly; some were obtained by Willard
on January 14 at the Respondent’ s facility; and some were brought to
the union hall by the employees. Y eoman noted that the card for Fe-
trow was not among those he showed Doyle.

headquarters would not have a problem with the proposal.
Doyle asked whether he could have company officials sign the
agreement and fax it directly to the Teamsters.

According to Yeoman, he and Doyle discussed in these
meetings the composition of the bargaining unit, which Doyle
said included all yard employees and all truck drivers—around
11 employees. When Yeoman presented his recognition agree-
ment to Doyle on January 15, he aso showed him around seven
or eight authorization cards he had previously obtained from
the Respondent’s workers. Doyle inspected these at least four
to five times before at the mesting's end, telling him he would
send the proposed agreement to the New Y ork office and then
fax a signed copy back to the Teamsters. However, Yeoman
said he never eceived the promised fax and tried to contact
Doyle again. Later, Yeoman discovered from the employees
that Doyle was also talking to the Carpenters® and decided to
file a petition with the Board.

Doyl€e's testimony regarding his dealings with the Teamsters
was sparse and guarded, and, thus, not very revealing. Accord-
ing to Doyle, he had never seen the Teamsters petition® to the
Board, and he could not recall ever seeing a copy of the January
14 letter from the Teamsters, informing him, among other
things. that the Union had obtained signatures from a majority
of the unit employees. Doyle, however, acknowledged that the
proposed contract between the Respondent and the Teamsters
was dropped off by a“Teamster” at the first meeting as part of
a basic information package he had requested. He forwarded
this agreement to company headquarters. Doyle offered no
testimony egarding any discussion between himself and the
Teamsters regarding unit size.®

| have considered the testimony of the main proponents re-
garding the charges in question, and | would credit Yeoman's
version of events over Doyle. Notably, Yeoman's testimony
was complete, plausible, and corroborated. On the other hand,
Doyle offered very little to explain what happened in his deal-
ings with the Teamsters and does not even mention Y eoman by
name as the person or one of the persons from the Teamsters
whom he dealt with on severa occasions. Again, Doyle was
guarded in his testimony. An example was Doyl€' s testimony
about GC Exh. 6 and 6(a) documents on which his signature is
plainly evident; yet, Doyle says“if | signedit.” (Tr.124.) Also
in describing this document, a clearly stated recognition agree-
ment, Doyle somewhat disingenuously says that the Company
was looking to discuss recognition of the Carpenters for a
group of three people. (Tr. 125.) Doyl€e's denid of not having
seen the Teamsters petition to the Board is also not believable.
By contrast, Doyle acknowledged eceiving by fax severa
documents from the Carpenters:

— aJanuary 7 letter bearing his signature prepared by
corporate (GC Exh. 2)

8y eoman said he and Doyle had discussed the Carpenters, and he
told Doyle that the Respondent should not sign a recognition agreement
with the Carpenters or any union after the Teamsters had made their
intentions known. (Tr. 233.)

81 Regarding the petition (GC Exh. 8), Doyle acknowledged that the
petition was indeed sent to his fax number.

82 Doyle acknowledged receiving the Carpenters January 21-
recognition demand letter (which was faxed and sent by regular mail)
and the three authorization cards enclosed. However, according to
Doyle, there were no discussions with the Carpenters as to how many
employees were needed to seek representation.
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— a January 8 letter and draft recognition agreement
(GC Exh. 3)

— a January 21 recognition demand letter from the
Carpenters [GC Exh. 5]

Y et, Doyle claims that he did not receive the Teamsters peti-
tion by fax at his admitted fax number.®® | would find and con-
clude that the Respondent did indeed receive the copy of the
Teamsters petition on January 21, and that Doyl€' sdenia of his
having seen it is not credible. | would further find that Doyle
knew of the filing of the petition by the Teamsters on January
21 and, nonetheless, granted recognition to the Carpenters with
that knowledge on January 22.

The Applicable Legal Principles; Discussion and Conclusions

Regarding the 8(a)(2) dlegations, the Act makes it an unfair
labor practice for an employer “to dominate or interfere with
the formation or administration of any labor organization or
contribute financial or other support to it . . .”® In the instant
case, the charges and dominant issues relate only to allegations
of unlawful support of and assistance to the Carpenters by the
Respondent and not domination or interference with the ai-
ministration of that or any other wion. My analysis will be
predicated on this basis.

Section 8(a)(2) attempts to reach and reconcile essentially
two legitimate but countervailing goals; first, the protection of
employee's freedom of choice and, second, the promotion of
cooperation between employers and employees. Electroma-
tion, Inc., v. NLRB, 35 F.3d 1148 (7th Cir. 1996). In determin-
ing whether unlawful assistance has taken place, the Board
looks to the totality of the circumstances to determine whether
the employer’s (and sometimes the union’s) conduct tainted the
union’s majority status. The totality of the circumstances con-
sists of postrecognition and prerecognition conduct of a e
spondent viewed in the context of the entire case and, more-
over, where an employer’ s numerous acts may be construed as
a single course of conduct comprising the circumstances of any
given case. Farmers Energy Corp., 266 NLRB 722—723
(1983).

While the Board directs that each case aleging unlawful &s-
sistance is to be examined circumstantially, it has determined
that certain employer conduct with respect to unions goes be-
yond mere cooperation and falls squarely within the prohibition
of the Act. For example, the Board consistently regards super-
visory participation in the solicitation of authorization cards for
a union, whether the solicitation is explicit or implicit, as
unlawful because such conduct might well imply to the en-
ployees that the employer favors the union in question or might
coerce the employees to sign out of fear of employer retaliation
or reprisal. Stevenson Equipment Co., 179 NLRB 865, 866
(1969); AMA Leasing, 283 NLRB 1017 (1987). Also, employ-
ers have been held to violate Section 8(a)(2) by requiring em-
ployees to sign cards while allowing union organizers unfet-
tered access to employees as supervisors stood by watching in

83| would also note that the fax transmission reports contained in
GC Exh. 8, 8(c), and 8(d) confirm receipt at the Respondent’ s admitted
fax number.

84 The remaining language of Sec. 8(a)(2) is as follows: “Provided
that subject to rules and regulations made and published by the Board
pursuant to [Sec. 6], an employer shall not be prohibitedfrom permit-
ting employees to confer with him during work hours without |oss of
time or pay.” 29 U.S. 8158(a)(2). This part of the Sec. hasno rele-
vance to this litigation.

an approving manner. Ryder Systems, 280 NLRB 1026
(1986).85 Additionally, an employer who promises benefits to
induce employees to sign a preferred union’s cards violates
Section 8(a)(2). Midwestern Mining & Reclamation, 227
NLRB 221 (1985). %

In resolving 8(a)(2) charges, the Board is at pains to distin-
guish between lawful cooperation and unlawful support.

Lawful cooperation has been described as activity, which
does not have the effect of inhibiting self-organization and free
collective bargaining. Thus, the Board has held that an en-
ployer violates the Act by arranging for a union representative
to meet employees on the company’ s property while employees
were being paid, especially when the enployer had reason to
believe that the employees might support another union. Win-
dsor Place Corp., 276 NLRB 445 (1985). Notably, the Board
generaly finds in unlawful assistance cases that the Respondent
engaged in affirmative acts of tangible benefit to a labor a-
ganization, not sufficiently serious to constitute illegal domina
tion. NLRB v. San Antonio Portland Cement, supra. For ex-
ample, an employer who simply provides clerical support to a
union, unless tied into other support functions or is connected
to a union’s quest for information does not render unlawful
assistance.  Crumpton—Shenandoah Co., 135 NLRB 794
(1962). Thus, an employer which allows one of its supervisors
to distribute authorization cards for a favored union to employ -
ees during the work hours at the worksite, Baby Watson
Cheesecake 320 NLRB 779 (1996); and an employer who
permitted, among other things, union representatives to meet
with its employees on company time and premises to solicit
signing of cards and allowed a company agent to help employ-
ees to sign cards for the favored union, Kosher Plaza Super-
market, 313 NLRB 74, violate Section 8(a)(2).

Finaly, there is the issue involving recognition by employers
of competing unions. As a general proposition, it is clear that
the Board will find a violation of Section 8(a)(2) in almost per
se fashion where an employer recognizes a labor organization
which does not actually have majority employee support. La-
dies Garment Workers (Bernhard-Altman Texas Corp.) V.
NLRB, 366 U.S. 731 (1961).

In cases involving rival unions, both known to be engaged in
organizational efforts, the Board advises employers to follow
the safe and cautious course and simply refuse recognition of
either, which is authorized under Linden Lumber Division v.
NLRB, 419 U.S. 301 (1974). In such acase, the unionsin ques-
tion or the employer could then file a representation petition.

8 Not every evidence of supervisory participation is unlawful, asin
the case of alow-level supervisor’'s solicitation of cards. Admiral Pe-
troleum Corp., 290 NLRB 896 (1979). Also see where amere state-
ment of preference by a supervisor favoring aunion is not in the cir-
cumstances of the case not coercive and, hence, not violative of the
Act. NLRB v. San Antonio Portland Cement Co., 611 F.2d 1148 (5th
Cir. 1980) cert den. 449 U.S. 844 (1980); and a supervisor’swearing a
union button at a union meeting held not coercive for purposes of Sec.
8(a)(2).

8 Thus, | would note that Motter’ soffer to pay employees duesto
the Carpenters—previously found to be an 8(a)(1) violation—may d
pose aviolation of Sec. 8(a)(2)’s prohibition against employers' cor-
tributing financial support to alabor organization. See BusinesEnve
lope Mfrs., 227 NLRB 280 (1976); Stockton Door Co., 218 NLRB
1053 (1975); Dura-Vent Corp., 235 NLRB 130 (1978); Heler Bros
Co., 7 NLRB 646 (1938); G. L. Gibbon Trucking Serv. Inc.,19NLRB
590 (1972); enfd. without op. 85 LRRM (9th Cir. 1973), cert den. 417
U.S. 945 (1974).
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In Bruckner Nursing Home 262 NLRB 955 (1982), the
Board enunciated certain principles to govern employer con-
duct in the context of rival wion initial organizing situations.
In Bruckner, the Board noted that it was not violative of Sec-
tion 8(a)(2) in such situations for an employer to recognize a
labor organization, which represents an uncoerced and unas-
sisted majority of employees before avalid petition for election
has been filed with the Board. However, once notified of a
valid petition, an enployer must refrain from recognizing any
of therival unions. The Board elaborated further in the holding
by stating:

Making the filing of avalid petition the opertive event for the
imposition of strict employer neutrality inrival union initial
organizing situations will establish a clearly defined rule of
conduct and encourage both employee free choice and indus
trial stability. Where one of severa rival labor organizations
cannot command the support of even 30 percent of the unit, it
will no longer be permitted to forestall an employer’ s recogni-
tion of another labor organization, which represents an unco-
erced majority of employees, and thereby frustrate the esteb-
lishment of a collective-bargaining relationship. [Footnote
omitted.] Likewise, an employer will no longer haveto guess
whether areal question concerning representation has been
raised but will be able to recognize alabor organizationunles
it has received notice of a properly filed petition. [At 957.]

Thus, it is clear under Board precedent that in rival union,
initial organizing situations, an employer’s knowledge of the
existence of a valid petition is crucia. Notably, even where
there has been no valid petition filed but “[A]ln employer is
faced with the recognition demands by two unions, both of
which claim to possess valid authorization card majority sup-
port, [the Board admonishes] the employer must beware the
risk of violating Section 8(8)(2) by recognizing either union. In
such a situation, there is a possibility that the claimed majority
support of the recognized union could in fact be nonexistent.”
(Bruckner at fn. 13.) The employer in such case should not
recognize either union—the safer course to avoid an 8(8)(2)
violation.

Applying the aforementioned authorities and principles, and
considering the totality of pertinent facts and circumstances
presented in this litigation, | would find and conclude that the
Respondent, through its aforementioned supervisors, violated
Section 8(a)(2) by unlawfully assisting the Carpenters whom it
knew, beyond a doubt, was in competition with the Teamsters
for recognition as the employees collective-bargaining repre-
sentative in the following ways:

(1) Doyl€e's informing an employee that the Respon-
dent would terminate other employees if the Company
recognized the Carpenters.

(2) Doyl€'s promising increased wages, benefits, and
profit sharing to an employee if the employee supported
the Carpentersinstead of the Teamsters;

(3) Doyl€e's threatening to discharge employees who
supported the Teamsters;

(4) Motter’s promising employees repayment or reim-
bursement by the Respondent for dues paid by them to the
Carpentersif they signed with the Carpenters;

5) Motter’s soliciting employees to sign authorization
cards for the Carpenters;

(6) Motter’ s distributing Carpenters’ hats and literature
to employees while they were working at the Respon-
dent’ sfacility;

(7) The Respondent’s granting recognition to the Car-
penters as collective-bargaining representative of unit em-
ployees, knowing and notwithstanding that the Teamsters
had filed avalid representation petition with the Board,;

(8) The Respondent’s granting of recognition to the
Carpenters when the Union did not represent an uncoerced
majority of unit employees.

D. The 8(a)(3) Allegations

1. The Doerr wage increase

The complaint alleges, in essence, that the Respondent, in
violation of Section 8(a)(3) of the Act, discriminatorily granted
Doerr a wage increase around January 21 or 22, to induce him
to sign and/or reward him for signing with the Carpenters. As
noted previoudy, granting this wage increase is also alleged to
be an act of unlawful assistance to the Carpenters in violation
of Section 8(a)(2). The two allegations will be discussed to-
gether in this section.

There is no dispute that Doerr received a $1 raise during the
time the rival unions were attempting to organize the Respon-
dent’s enployees. Furthermore, | have previously found that
Doerr was coerced (influenced) to sign a Carpenters card with
promise of benefits, including a wage increase by Doyle around
January 13 or 14. Thus, it is clear in my view that Doerr was
especially selected by the Respondent to further its plan to as-
sist the Carpenters organizational drive and to discourage em-
ployees like Doerr from signing with the Teamsters. The Gen-
eral Counsel argues that the Respondent’s conduct warrants a
finding of aviolation of Section 8(a)(3) of the Act.

Section 8(a)(3) of the Act makes it an unfair labor practice
for an employer to discriminate in regard to hire or tenure of
employment, or any term of condition of employment, to en-
courage or discourage membership in any labor organization.
29 U.S.C. 8158(a)(3).

Thus, the essence of the charge here is that the Respondent
increased Doerr’s hourly wage rate to encourage his member-
ship in the Carpenters and, on the other hand, to discourage his
membership in the Teamsters.®’

In order to establish discriminatory mativation, the Genera
Counsel bears the initial burden of persuasion to show that
antiunion sentiment—the union here being the Teamsters—was
a substantial or motivating factor in the challenged employer
decision. One Sop Immigration & Education Center, 330
NLRB No. 68 (1999). If this is established, the burden then
shifts to the employer to demonstrate by the preponderance
standard that the employer’s action would have occurred irre-
spective of whether the employer was engaged in protected
activity, here making an unhampered, independent, and unco-
erced decision to select his collective-bargaining representative.
Wright Line, 251 NLRB 1083, 1089 (1980), enfd. 662 F.2d 899
(1st Cir. 1981), cert. denied 455 U.S. 989 (1982); approved in
NLRB v. Transportation Management Corp., 462 U.S. 393
(1983). It is also well settled, however, that when an en-
ployer’s stated motives for its actions are found to be false, the
circumstances may warrant an inference that the true motive is

871t bears recollecting that Doerr had already signed a Teamsters
card when Doyl e approached him with promises of benefits to induce
Doerr to sign with the Carpenters.
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one that the employer desires to conceal. This may srve as
rebuttal by the General Counsel to show that the alleged dis-
crimination would not have taken place in the asence of the
protected activity. Manno Electric, 321 NLRB 278, 281
(1996). Based on this record and my previous findings, | would
find and conclude that General Counsel has met its initial bur-
den of establishing aviolation of Section 8(a)(3).

The Respondent, while admitting that it granted Doerr a
raise, asserts that the decision was not based on Doerr’s signing
with the Carpenters. Rather, the Respondent contends that
Doerr was given a raise because of his seniority status and
promotion to a skilled mgor position in the warehouse (R. Br.
at 28).

Dgyle testified about the circumstances surrounding his
granting Doerr’s raise. According to Doyle, Doerr received his
raise because he demonstrated that he could perform the
stucco/paint mixing process called EIFS (exterior insulating
finishing system). Moreover, according to Doyle, Doerr never
told him that he had signed with any union while Doerr was
employed with the Company, and he (Doyle) never discussed
union activity with Doerr, let alone told him or other employees
that he favored the Carpenters over the Teamsters. Doyle could
not remember whether he told Doerr in advance that he was to
receive a raise and the reasons for his promotion. Doyle was
able to recall, however, that Doerr at some point began asking
him for a raise about once per week, claiming that he (Doerr)
needed more money. Doyle said that he advised Doerr that
newly hired laborers wages were set, but, if Doerr could move
to another position, his chances for a wage increase would im-
prove. Then, just before Christmas (1998), the EIFS position
became available and he believed Doerr was smart enough to
do the job. Doyle said that he promised Doerr a raise if he
successfully completed 3 weeks of EIFS training. Doerr suc-
ceeded and was given the EIFS position and a $1 raise.

Doyle said that all raises are prospective (staring the next
pay period) and, while the papework® for Doerr’s raise is
dated January 12, the raise in Doyl€’s view only became effec-
tive January 25. Doyle said that once Doerr became the EIFS
mixer, he alone performed this function. However, according
to Doyle, there is no mixer work in the winter so Doerr was not
performing that function in January. (Tr. 126.)

| have previously found that Doyle promised Doerr he would
try to secure araise for him if he signed with the Carpenters. |
have also found previously that Doerr told Doyle that he had
signed with the Teamsters around January 15.

Doerr supplied additional background to his getting a raise.
Doerr testified that prior to his actually getting the raise, he had
been asking Doyle for araise for about 1-1/2 to 2 months, as he
felt that he was entitled to one after having worked 6 months on
the job. According to Doerr, Doyle occasionally said he would
put him in for a raise but nothing happened. Then, around the
beginning of February, his raise appeared on his check. Doerr
said that he had started doing the mixer function about 1 to 2
months before, as another man who did this work quit. Al-
though Doerr was the only worker doing the mixing, he said
that he had no conversation with Doyle tying his promotion to
the mixer job and was never told that he was being promoted

8 GC Exh. 10 is the payroll status change form. Notably, Motter au+
thorized it, and Doyle signed as having approved it. Doyle testified that
Doerr was not given acopy of thisasit isan internal document. Motter
did not testify regarding Doerr’s raise.

because of the mixing. Doerr said that he never saw any pa
perwork advising that he was to receive araise.

The General Counsel submits that Doyle’s testimony is not
credible and merely gives formal structure to a clearly pretex-
tual reason for Doerr’s promotion. As proof, he points out that
Doyle himself admitted that laborers like Doerr are not given
(6-month) periodic wage reviews as are the skilled workers,
and that Doerr had been asking Doyle for a raise but had been
ignored. The General Counsel submits that Doerr’s entreaties
were only honored when the Respondent needed his signature
on the Carpenter card. Once it obtained his signature, then the
Respondent gave Doerr the raise he was promised. Thus, the
Genera Counsel argues, not only did the Respondent violate
Section 8(a)(3) in granting the discriminatory wage increase,
but also Section 8(a)(2)'s prohibition against unlawful assis-
tance to alabor organization.

| agree with the General Counsel on both counts. First, | be-
lieve that Doerr testified credibly about the circumstances sur-
rounding his being granted a raise, which clearly indicate that
his ability to perform the mixing job was not the motivating
factor in his promotion, as evidenced that he was not even told
by Doyle or anyone in management that his promotion was
going into effect or the reasons therefore. It seems, based on
Doerr’s demeanor at the hearing, that he was actually surprised
to see the raise on his February check, athough he had been
promised one if he signed with the Carpenters. Doyl€e's expli-
cation was implausible and incredible. First, it seems odd to
me that an employer would pin an employee’s promotion on
work that he was not doing at the time because of seasonal
concerns. Second, it only seems plausible and reasonable that
an employer, if only to garner goodwill, loyalty, or simple g-
preciation, would tell the employee why he was getting pro-
moted. This was not done in Doerr’s case. So it seems to me
that the Respondent, in order to make good on its promise to
give Doerr araise for signing with the Carpenters, and to dis-
guise the unlawful nature of his promotion, cloaked the pay-
back scheme in terms of Doerr’s having earned a promotion
because of his abilities with the mixing process. In short, the
Respondent’s reason for Doerr’s promotion to me was an arti-
fice, a pretext designed by the Respondent to assist unlawfully
the Carpenters in his organizational drive and to discourage
Doerr’s membership with the Teamsters. Both actions are vio-
lative of the Act in my view, and | would so find.

2. The Arthur English termination

The complaint charges that another employee, atruck driver,
Arthur “Hawk” English, was terminated by the Respondent
because he supported the Teamsters, in violation of Section
8(a)(3) and (1) of the Act. It is undisputed that English was
terminated by the Respondent, but the actual date is contro-
verted. The General Counsel essentially contends that English
was fired unlawfully on January 18 because he had told Doyle
that he was a Teamsters supporter and had signed one of its
cards when Doyle was having trouble with the Teamsters.
Further, Doyle, acting on the Respondent’s preference for the
Carpenters and its threat to fire or get rid of all such Teamsters
supporters, chose to rid itself of English because he was arela
tively new employee and clearly did not fit in with the Respon-
dent’s plans. The General Counsel submits that the reason the
Respondent gave to English to justify letting him go—
downsizing—and the reasons presented at the hearing were all
pretextual and, worse, fabrications. At the hearing, the Re-
spondent principally argued that English was discharged ke
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cause he failed to follow the Respondent’s personnel policies
and engaged in misconduct sufficient to warrant his termination
and would have been let go irrespective of any arguable union
animus on its part and union activity on his part.

English testified at the hearing about his employment with
the Respondent and the circumstances of his being let go.

English began his employment at the warehouse around
Thanksgiving 1998 as a flatbed truck driver. He was inte-
viewed and hired by Doyle and later immediately supervised by
Motter, who dispatched him to various delivery sites and gp-
proved his time, among other functions.

According to English, whose nickname was Hawk, during
his interview and before being actually hired, he apprised
Doyle of his need to have 2 personal days for previously sched-
uled appointments with his doctor. According to English,
Doyle did not object to this.

Regarding union activity at the facility, English first d-
served the Teamsters onsite around January 12 or 13 across the
street from the warehouse early that morning (around 6:07-6:15
am.). English aso saw Teamsters' literature on Motter’ s desk
that norning and later talked to Motter about the materials.
According to English, Motter said he did not especially care for
unions, having belonged to the Pipefitters and was dissatisfied
with the experience. Motter told him that he had not really paid
much attention to the Teamsters materials. English then was
dispatched for a delivery run but, later in the day, spoke to
Doyle and mentioned that he had seen the Teamsters at the site.
English queried Doyle as to what was @ing on, and Doyle
responded that he would explain things to him and the others at
alater date. In this conversation, English did not inform Doyle
then that he had aready signed a Teamsters' card, which he
later dropped off at the Teamsters office.®

On another subsequent occasion (about a week later), Eng-
lish asked Doyle what was going on with the Union and Doyle
said that he was having some trouble with the Teamsters and
the Carpenters; that some employees had signed with the for-
mer and some with the latter. On this occasion, according to
English, he told Doyle that he had signed with the Teamsters, to
which Doyle made no response. The next thing that happened,
according to English, was his getting terminated. He explained
the circumstances of his discharge.

English said that he came in to work around January 18 at
his normal reporting time—6:30 am.—and, as he was about to
sign in, Motter told him not to touch any truck or do anything
but to go see Doyle. English proceeded to Doyl€'s office and
was told by him that he was being let go because the Company
was downsizing; that the Company was releasing one of its
trucks (presumably back to corporate headquartersg; that Eng-
lish’s name had come up on the downsizing hit list®

According to English, he mentioned to Doyle that another
driver, Buonfiglio, had been hired after him; thus, he was senior
to at least one other driver. Doyle explained that Buonfigiio
was being kept on because, in addition to driving, he had
learned how to operate the boom truck. English told Doyle that
Buonfiglio rad received specific training on the boom truck’s
operations, while he was left to teach himself in spare no-

89 English signed but undated Teamsters card is contained in GC
Exh. 9(d). According to English, he signed this card on the same day
he first saw the Teamsters at the facility.

% At the hearing, the Respondent stipulated that it was not asserting
company downsizing or cutbacks due to economic necessity as justifi-
cation for English’s termination.

ments. Therefore, Buonfiglio could learn quicker. Doyle said
he could not do anything then but that he would get back with
Endlish in a couple of weeks should anything change. English
said he left the facility that day but was upset because Doyle's
reason made no sense to him and was to him unjust.

Doyle testified regarding English’s termination. According
to Doyle, on January 25 (a Monday), he left a note for Motter,
telling him not to permit English to punch in before seeing him.
According to Doyle, he decided to terminate Engish because of
poor job performance. Doyle further explained that English
was a probationary employee® and, over about a 10-day period
(around January 15-25), English’s supervisor, Motter, and even
other drivers reported one day after another different com-
plaints about him. At the end of the week of his discharge,
Doyle testified that he forwarded all of the complaints to his
operations manager at headquarters and the decision to termi-
nate him followed.

Doyle cited seven incidents (incorporated in a disciplinary
report)® involving English for which he was verbally disa-
plined by management from January 18 through 23, which led
to his termination. Basicaly, according to Doyle, on January
18, English got lost on one of his deliveries (the Bricktown run)
and failed to call in to get directions or apprise management of
his problem. As a result, Endish took 9 hours to make e
delivery, which should have taken 2 to 3 hours.®® Doyle said
the very next day (the disciplinary report indicates January 20),
a customer (Ceiling Craftsman) complained that English cursed
a him and, because he was in a hurry, kicked the insulation
being delivered off the truck. English then sped off and had an
accident with the company truck.** The previous day, accord-
ing to Doyle, English checked in a around 6:10 am. but left
the job at 7:45 for breakfast (at a WAWA restaurant) but did
not return wuntil 10:30 that morning. Doyle said the WAWA
was only 20 minutes away and Endish’s truck was loaded and
ready to go at 8:15. Doyle said he watched this truck himself
from 8:30 until 9:30 am. Regarding Engish’s tardy return
from breakfast, Motter reported that English told him (Motter)
not to worry about what he did when he (Endish) was not at

1 R. Exh. 3isadocument dated October 29, 1998, with no letter-
head identifying it with the Company, that states (paraphrased) that as
of November 1, 1998, any newly hired employee is on probationary
status for 90 days and that if at any time (during the period), poor per-
formance, among other deficiencies, will be grounds for termination.
The notice closes with “ Sincerely Howard/Scott.” English testified he
was not told he was on probationary status and he had never seen this
probationary notice. (Tr.368.) | will note at this juncture that the
document, in my view, is of dubious authenticity and appears, because
of sgacing, to be redacted or altered.

9 English’ s separate disciplines are set out in R. Exh. 4 (identical to
GC Exh. 11). Doyletestified that he prepared this document adtressd
to himself and from himself (an e-mail) on one day and sent it to a
Labor Pool manager (Ron Braverman). Thisform isthe only written
documentation of English’s claimed disciplinary problems. According
to Doyle, Braverman from headquarters responded to him on February

93 Doyle said that drivers areissued cell phonesto use to avoid these
types of problem and all trucks had posted on them a copy of RULES
FOR DRIVERS (R. Exh. 1), advising them to call in if |lost.

% Doyle noted that the accident was not a basis for English’s termi-
nation and there was no documentation of the accident. English admit-
ted he was in an accident on the day in question but provides another
version of the incident. However, according to Doyle, the accident
triggered his concern about the incident with the customer, that English
was almost like a maniac, flying out in the street. (Tr. 140).
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work, not to get involved in his personal business. Doyle took
Motter’s report seriously. On January 21, according to Doyle,
Fetrow told him he saw English in the company’s small flatbed
truck with his wife and child, traveling away from the facility.
English showed up for work a couple of hours later and ec-
plained that he had gone to the store for something.

Doyle said that on January 22, English simply did not report
for work and did not call in.** On January 23, a Saturday, Eng-
lish did not attend a mandatory driver training session.®® Ac-
cording to Doyle, driver training is mandatory in part to avoid
incidents such as English’s involvement with the Ceiling
Craftsman customer. Doyle explained that the report’s refer-
ence to English’s having falsely turned in Delaware toll receipts
(for reimbursement) came from Motter. Motter told him that
sometime between January 15 and 25, English demanded a $2
to $3 reimbursement when he had not actually gone to Dela
ware for the run in question. Motter told him he confronted
English and English returned the money ¥’

According to Doyle, because other drivers were complaining
about English regarding matters deemed not significant for
writeups, he began more clearly dserving English dl of the
last week of his employment. On about January 25, he decided
to terminate him in his office on January 25 basically because
he had become disgusted with him. %

Doyle denied discharging English because of his union &-
filiation, saying that he did not know that English was a Team-
sters supporter at the time he decided to discharge him.*

Doyle explained why none of English’s disciplines were in
written form. According to Doyle, if a supervisor writes an
employee up for an infraction but the employee refuses to sign
it, the matter becomes a verbal warning and does not become
part of the employee’s file. Regarding English, he was written
up once for not attending the mandatory driver training—but
refused to sign—so the written discipline, according to Doyle,
was not valid. (Tr. 142)) Doyle said that English was aso
verbally reprimanded twice during the period covering January
15-25.

Motter was Called by the Respondent

According to Motter, English, like all warehouse employees,
was told upon hire that he was a probationary employee, that
the probationary period is “usualy 90 days.” Motter said that
the Respondent did not have any written policy statement re-
garding probationary status. According to Motter, English be-
came problematic to him when he demanded payment for the

% Doyle could not say whether English was excused that day; that he
was not aware of nor did he investigate any extenuating circumsances
Asfar as Doyle was concerned, English was simply an unexcussdno-
show that day.

% English, like most of the Respondent’s drivers, normally did not
work every Saturday because business is slow; they come in on alta-
nate Saturdays. Mandatory training takes place on Saturdays for the
drivers, but drivers are compensated for attending these sessions.

7 According to Doyle, drivers are given $20 to $30 daily for variaus
expenses, including tolls.

8 Doyle noted that ordinarily, Motter was the one who would termi-
nate employees. However, because he had received comments that
English and Motter were not getting along, he decided to fire English
personally. (Tr. 158.)

% Doyle made this denial in direct response to aquestion posed by
me (Tr. 160). Doyle denied that Y eoman had ever shown him any of
the Teamsters’ authorization cards, which would have included one
signed by English, although as previously noted, Doyle met with Y eo-
man around January 12 through 15. (Tr. 173.)

entire day although he wanted to leave early. Motter also re-
counted English’s attempt to get a $4 to $5 reimbursement for
an out-of-state trip. Motter felt that English was dishonest and
trying to take company property, as he had no business out of
state on the day in question. Motter wanted to get rid of him
then.!® Motter also related the time English was let go for
breakfast (the WAWA incident) and he did not return until 4
hours later and a contractor’s calling, saying that he saw Eng-
lish in a company truck with hisfamily1®* Motter also said that
he verbaly disciplined English numerous times and advised
him that repeated violations would result in his termination.
However, English’s response was to deny any wrongdoing,
including the Ceiling Craftsman incident. Motter confirmed
that Doyle told English that he was terminated but that he, too,
recommended the action. According to Motter, he never told
Endish that the Company was downsizing.

After his discharge, English testified that he began having
doubts about his discharge, thinking it was not right. Accord-
ing to English, he felt that his discharge was suspicious because
he had received no complaints about his work and Buonfiglio
had been hired after him, so he reasoned business could not be
bad enough to warrant a reduction of drivers. Accordingly, on
February 10, 2 weeks after his termination, he called the Re-
spondent’s Brooklyn terminal and explained his position to a
man named Norm. According to English, Norm put him on
hold for 30 to 35 minutes and eventually he was told that he
had been let go for poor job performance, not downsizing.
Norm advised he could explain the matter no further. Accord-
ing to English, he told Norm that he was not going to let the
meatter rest, that he needed answers because he felt that his dis-
charge was unjust.

According to English, around 2 days later, he again con-
tacted Doyle and asked for his job back. Doyle said the matter
was out of his hands because the Board and the Respondent’s
attorneys were now involved.1%

English denied ever receiving any complaint (verbal or writ-
ten) about his work performance and, in fact, said management
praised hiswork.

English said his attendance was perfect, except for the two
dates for which he requested leave. English denied receiving
complaints about taking too long to complete deliveries, getting

190 Motter said that he was not sure of the date of the toll receipt in-
cident, saying that he did not keep track of this. Then he added that he
wanted to keep the receipt but English snatched it out of his hand and
would not give it back. Motter did not write English up but reported
the matter to Doyle.

101 Note: Doyle testified that Fetrow reported this.

102 Doyle testified that English returned to the facility on two occa
sions after his termination and talked with him. According to Doyle,
English did not like getting laid off and said he could make a big deal
about it or let it go if the Respondent would give him 2 weeks' sever-
ance pay. Doyle said that he contacted corporate headquarters and
could not arrange for severance in view of the circumstancesof Eng
lish’stermination. According to Doyle, English, with this news, got
“huffy” and said he would make things hard and again demanded 2
weeks severance “to go away.” English then, on the last occasion, said
he was going to get alawyer, that he was talking to people. By this
time, Doyle had received (what he described as) stuff from the Board
and his (Doyl€'s) name was listed. Doyle told English not to contact
him directly any more and he had no further contact with him. English
denied this categorically. (Tr. 379-380.)
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lost, 1% and, in fact, he earned pay incentives for completing his

runs early. According to English, the Company, on its own
initiative, paid him for the entire day if he completed his deliv-
eries early. English said that he made two deliveries to Brick-
town. He could not recall any Ceiling Craftsman incident and
denies cursing a customer and telling any customer that he was
in a hurry or that any materias fell or were pushed off his
trucks. English admitted that he was involved in an accident
with a company truck but felt he was not at fault because the
other driver was speeding and he was aready in the intersec-
tion. He explained the incident to Doyle who said not to worry
about it because the Company carried no-fault insurance. Eng-
lish aso denied transporting his family in a company vehicle;
and he denied ever being absent from work without reporting,
again except for the 2 days he had requested. English said he
caled in the Friday before a Saturday mandatory meeting for
drivers in the Brooklyn office and talked to Doyle and Motter
that he may not have to attend. This was the weekend before
January 18 when he was terminated. According to English, he
was prepared to attend the meeting.

Regarding the Delaware toll receipts, English said he could
not recall having made deliveries in Delaware, but that he never
turned in receipts for places he did not go. However, English
noted that any deliveries requiring a crossing of Providence
River (New Jersey) and into Delaware is within the jurisdiction
of the Delaware River Authority. A driver's toll receipt will
reflect this, although you may not have atually crossed into
Delaware proper.

3. Credibility Determinations Regarding English’s Termina-

tion; Conclusions

First, it must be noted at the outset that English’ s termination
cannot be looked at as an isolated event and, thus, | have con-
sidered his discharge and the testimony offered by the parties to
explain it in the context of the total circumstances of this case,
which has been set out at some length herein.

Doyle asserts that basically over a 10-day period, English
performed his job poorly and was let go for this reason and not
because of economic necessity—downsizing—as maintained
by English. | am not at al convinced that English was dis-
charged for poor performance. First, there is the matter of
documentation or, rather, the lack of it. Based on Doyl€'s (and
Motter's) version, English committed serious violations of
company policy, including cursing out a customer, failing to
attend a mandatory meeting, failing to show up for work, and
even attempting a petty theft. Yet, there is not one contempo-
raneous word in written form about those presumably serious
infractions. | note that stealing (and certainly submitting a false
claim for reimbursement is tantamount to theft) is in itself
grounds for discharge. Yet, English was not, and no paperwork
was generated to record his alleged transgression. Also, the
only document outlining English’s transgressions is a discipli-
nary report, a document Doyle put together after the eventsin
question. Regarding this, | note that this document is dated
February 10, and Doyle claims to have sent it along to corpo-
rate headquarters but prepared it 2 to 3 days prior to English’s
termination. Notably, English testified that he called the Re-
spondent’ s corporate officer on February 10 and questioned his
discharge by reason d downsizing. He was put on hold for

103 English explained that he was an experienced over-the-road
driver, having driven motor coaches for 15 years and tractor-tralersfor
2 years prior to his employment with the Respondent.

about a half-hour and then told the real reason was his poor
work performance. Given my prior findings that the Respon-
dent was nvolved in backdating documents and unlawfully
colluding with the Carpenters, | believe that the disciplinary
report relied upon by the Respondent is, in al likelihood, a
fabrication of Doyl€' s to justify English’s discharge. In short, |
do not credit the Respondent’ s reasons for discharging English.
| note also that the very timing of the action is suspicious. No-
tably, English’s so-called performance problems seemed to
materiaize coincidentally at around January 15, when Y eoman,
the Teamsters' president, made his demand for recognition and
showed Doyle the signed authorization cards, which included
one from English. This is more than coincidence in my view.
Then, there is the direct testimony of Doyle. | found Doyl€'s
testimony to be not very consistent and even contradictory. For
instance, Doyle testified at one point that English had been
written up once for the infractions but refused to sign (Tr. 142)
and then, a transcript page later, says that English was written
up twice. (Tr. 143). Doyle also said employees caught stealing
are terminated immediately. English evidently was caught
submitting a false claim for reimbursement and yet was not
terminated. In fact, it seems neither Doyle nor Motter knew
when English attempted to get the undeserved reimbursement.

| also found the Respondent’s disciplinary process, as e-
plained by Doyle, to be confusing and actually somewhat self-
defeating. Doyle explained that a supervisor may writeup an
employee for an infraction, but the employee may refuse to sign
an acknowledgment, which then invalidates the discipline. The
Respondent then converts the discipline from written to verbal,
but maintains, according to Doyle, no record of the written
discipline® | note that section of the Respondent’s employee
manual;’® dealing with employee conduct and disciplinary
action does not address employee dscipline in the fashion. In
my view, Doyle fabricated this explication in an attempt to
explain away the lack of written documentation for English’s
aleged misconduct® Also, there is Doyle's denia of having
seen the Teamsters' authorization cards and, hence, his denia
of knowledge of English’s having signed with that Union. |
have previoudy determined that Yeoman, indeed, did repeat-
edly show Doyle these cards and he examined them. There-
fore, | do not credit his denia of knowledge of English’s sign-
ing with the Teamsters, a position neither he nor the Company
desired.

| have previously found Motter’ s testimony in other respects
not credible. In similar fashion, | found Motter’s testimony
regarding English’s termination also to be not worthy of belief.
As English’s immediate supervisor, and clearly having prob-
lems with him, it seems that he would or should have docu-
mented English’'s many so-called infractions and especially
with regard to the false claim for reimbursement. Yet, he made
or kept no written record. In view of Motter's apparent will-
ingness to collude with his supervisor for unlawful purpose, |

194 This is not altogether true because in GC Exh. 16(a) through (0),
there are copies of unsigned disciplinary reports for various employess
that were produced by the Respondent pursuant to subpoena duces
tecum.

195 An excerpted copy of the Respondent’ s employee manual is con-
tained in GC Exh. 15.

196 Based on my observation of Doyle, he seemed nervous and hesi-
tant when asked questions. At various points in his testimony, he
seemed to be making up responses as he testified, such was the incon-
sistency and vagueness of his responses.
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do not credit his testimony regarding English’s alegedly poor
job performance.

On the other hand, | have fully credited English’s version of
events, including his denia of the commission of any infrac-
tions of company policy or actions deemed poor work perform-
ance. Before the Teamsters arrival, Engish was regarded as a
good worker by Doyle. English seemed to be sincere, and his
story hung together. He rightly, under the circumstances,
viewed his discharge as suspicious and concluded it was due to
his signing with the Teamsters, with whom Doyle said he was
having trouble. He convinced me that the origina reason given
him for his discharge was downsizing. However, when he
challenged that with the Company, his work performance sud-
denly became the reason—a more shifting defense is not imag-
inable.

Thus, | would find and conclude that the General Counsel
has met his burden under Wright Line, supra. | would also find
that the Respondent failed to meet its burden in rebutting the
Genera Counsel’s case. In that regard, | would find and con-
clude that the reason given by the Respondent for English's
discharge was not bona fide but pretextual and, in dl likeli-
hood, fabricated after discharge by Doyle, with Motter’s assis-
tance after English chalenged Doyle's original reason for let-
ting him go. Clearly, in my view, English was discharged be-
cause he chose the Teamsters and was simply the first of the
Teamsters supporters slated for termination by the Respondent.

CONCLUSIONS OF LAW

1. The Respondent, Mar-Jam Supply Company, Inc., is now
and has been at al times material, an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7) of
the Act.

2. The Unions, Teamsters Local 331 aw International
Brotherhood of Teamsters, AFL—CIO, and United Brotherhood
of Carpenters and Joiners of America, Local 623, AFL-CIO,
are labor organizations within the meaning of Section 2(5) of
the Act.

3. By interrogating an employee concerning the employee's
union activities, the Respondent violated Section 8(a)(1) of the
Act.

4. By informing an employee that it would terminate other
employees if the Respondent recognized the Carpenters Union
as the collective-bargaining representatives of its employees,
and promising an employee a wage increase and other benefits,
including health insurance and profit sharing, if the anployee
supported the Carpenters instead of the Teamsters Union, the
Respondent coercively rendered support and assistance to the
Carpentersin violation of Section 8(a)(1) and (2) of the Act.

5. By threatening to discharge all employees who supported
the Teamsters instead of the Carpenters, the Respondent coer-
cively rendered support and assistance to the Carpentersin
violation of Section 8(a)(1) and (2) of the Act.

6. By promising to increase its employees’ wages (by reim-
bursement of dues paid to the Carpenters) to encourage them to
support the Carpenters and discourage them from supporting
the Teamsters, the Respondent coercively rendered support and
assistance to the Carpenters in violation of Section 8(a)(1) and
(2) of the Act.

7. By informing employees that they could not wear, main-
tain, or distribute any union paraphernalia or literature at its
facility, the Respondent violated Section 8(a)(1) of the Act.

8. By requiring employees to sign authorization cards for the
Carpenters, the Respondent rendered assistance and support to
the Carpentersin violation of Section 8(a)(2) and (1) of the Act.

9. By distributing Carpenters’ hats and literature to employ-
ees while they were working at the Respondent’s facility, the
Respondent rendered assistance and support to the Carpenters
in violation of Section 8(a)(2) and (1) of the Act.

10. By granting an employee, Charles Doerr, a wage in-
crease because he signed an authorization card for the Carpen-
ters, and discriminatorily discouraging his support for and of
the Teamsters, the Respondent rendered support and assistance
to the Carpenters and discriminatorily encouraged support for
the Carpenters and discouraged support of the Teamstersin
violation of Section 8(a)(1), (2), and (3) of the Act.

11. The unit appropriate for purposes of collective bargain-
ing within the meaning of Section 9(b) of the Ad at the Re-
spondent’ s Pleasantville facility includes:

All full-time and regular part-time truck drivers, forklift driv-
ers, boom operators, laborers and yardmen, excluding casua

employees, office clerical employees, guards and supavisors
asdefined in the Act.

12. By granting recognition to the Carpenters as the exclu-
sive collective-bargaining representative of the appropriate unit,
notwithstanding that the Teamsters had previously filed avalid
representation petition seeking an election in an appropriate
unit, and the Carpenters did not represent an uncoerced major-
ity of the unit, the Respondent rendered assistance and support
to the Carpenters in violation of Section 8(a)(2) and (1) of the
Act.

13. By discharging its employee, Arthur Endlish, because he
supported the Teamsters, the Respondent violated Section
8(a)(3) and (1) of the Act.

14. The unfair labor practices found above congtitute unfair
labor practices affecting commerce within the meaning of Sec-
tion 2(6) and (7) of the Act.

THE REMEDY

Having found that the Respondent has violated Section
8(a)(1), (2), and (3) of the Act, | recommend that it be required
to cease and desist and to take certain affirmative action de-
signed to effectuate the policies of the Act. Having found that
the Respondent unlawfully discharged employee Arthur Eng
lish on January 18, 1999, | shall recommend that the Respon-
dent be ordered to offer him reinstatement to his former posi-
tion, discharging replacement employees if necessary, without
prejudice to his rights and privileges previously enjoyed. It is
further recommended that he be made whole for any loss of
earnings and other benefits he may have suffered, computed on
a quarterly basis from date of discharge to date of proper offer
of reinstatement, less any net interim earnings, as prescribed in
F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest as
computed in New Horizons for the Retarded, 283 NLRB 1173
(1987).2%7

| shall also recommend an expunction order and the posting
of notices.

197 Under New Horizons, interest is computed at the “ short term Fed-
erd rate” for the underpayment of taxes as set out in the 1986 amend
ment to 26 U.S.C. § 6621. Interest accrued before January 1, 1987 (the
effective date of the amendment), shall be computed in FloridaSed
Corp., 281 NLRB 651 (1977).
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On these findings of fact and conclusions of law and on the
entire record, | issue the following recommended'®

ORDER

The Respondent, Mar-Jam Supply Company, Inc., Pleasant-
ville, New Jersey, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Interrogating employees concerning their union activities.

(b) Informing employees that it would terminate employees
if the Company recognizes the Carpenters as the collective-
bargaining representative of its employees.

(c) Promising employees wage increases and other benefits,
including health insurance and profit sharing, if employees
support the Carpentersinstead of the Teamsters.

(d) Threatening to discharge all employees who support the
Teamsters instead of the Carpenters.

(e) Promising to increase employee wages by and through re-
imbursement of dues paid by employees to the Carpenters.

(f) Informing employees that they cannot wear, maintain, or
distribute union paraphernalia or literature at its Pleasantville,
New Jersey facility.

(g) Rendering support and assistance to the Carpenters by
requiring employ ees to sign Carpenters’ authorization cards.

(h) Rendering support and assistance to the Carpenters by
distributing Carpenters’ hats, paraphernalia, and literature to
employees while they are working at the Respondent’s Pleas-
antville facility.

(i) Rendering support and assistance to the Carpenters and
discriminatorily encouraging support for the Carpenters and
discouraging support for the Teamsters by granting wage in-
creases to employees who sign with the Carpenters.

(j) Rendering support and assistance to the Carpenters by
granting recognition to the Carpenters as the exclusive-
bargaining representative for its employees, notwithstanding
the previous filing of a valid representation petition seeking an
election by the Teamsters and the Carpenters’ not representing
an uncoerced mgjority of the appropriate unit.

(k) Discriminatorily discharging employees who support the
Teamstersinstead of the Carpenters.

() In any other manner interfering with, restraining, or
coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer Arthur
English reinstatement to his former position or, if that position
no longer exists, to a substantially equivalent position, dismiss-
ing, if necessary, any employee hired to fill the position, and
make him whole in the manner set forth in the remedy section
of this decision.

(b) Within 14 days from the date of this Order, remove from
its files any reference to the unlawful discharge of Arthur Eng-
lish, and within 3 days thereafter notify Arthur English in writ-
ing that this has been done and that the discharge will not be
used against him in any way.

198 1f no exceptions are filed as provided by Sec. 102.46 of the
Board's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.

(c) Preserve and, within 14 days of a request, make available
to the Board or its agents for examination and copying, all pay-
roll records, social security payment records, timecards, pe-
sonnel records and reports, and all other records necessary to
analyze the amount of backpay due under the terms of this Or-
der.

(d) Within 14 days after service by the Region, post at its fa-
cility in Pleasantville, New Jersey, copies of the attached notice
marked “Appendix.”'® Copies of the notice, on forms pro-
vided by the Regiona Director for Region 4, after being signed
by the Respondent’s authorized representative, shall be posted
by the Respondent immediately upon receipt and maintained
for 60 consecutive days in conspicuous places, including all
places where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these pro-
ceedings, the Respondent has gone out of business or closed the
facility involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the notice to
al current employees and former employees employed by the
Respondent at any time since January 18, 1999.

(e) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on aform provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C. March 17, 2000

APPENDIX

NoTICE TOEMPLOYEES
PosTeD BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vidaedthe
National Labor Relations Ad and has ordered usto post and abide
by this notice.

Section 7 of the National Labor Relations Act gives employees
theserights.

To organize

To form, join, or assist any union

To bargain collectively through representatives of their
own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected con-
certed activities.

WE wiLL NOT interrogate employees concerning their wion
activities,

WE wiLL NoT inform employees that we will terminate em-
ployees if we recognize the United Brotherhood of Carpenters
and Joiners of America, Local 623, AFL—CIO (the Carpenters)
as the collective-bargaining representative of our employ ees.

WE wiLL NOT render assistance and support to the Carpenters
by promising employees wage increases and/or other benefits,
including health insurance and participation in profit-sharing

109 |f this Order is enforced by aJudgment of the United States Court
of Appeals, the words in the notice reading “ Posted by Order Of the
National Labor Relations Board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of
the National Labor Relations Board.”
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plans, if employees support the Carpenters instead of Local
331, a/w the International Brotherhood of Teamsters, AFL-CIO
(the Teamsters).

WE wiLL NOT render assistance and support to the Carpenters
by threatening to discharge employees who supported the
Teamstersinstead of the Carpenters.

WE wiLL NOT render assistance and support to the Carpenters
by promising to increase employees wages (by reimbursement
of dues payable to a union) to encourage them to support the
Carpenters and discourage them from supporting the Team-
sters.

WE wiLL NOT coercively inform employees that they cannot
wear, maintain, or distribute union paraphernalia or literature at
our Pleasantville facility.

WE wiLL NOT render assistance and support to the Carpenters
by requiring our employees to sign authorization cards of the
Carpenters.

WE wiLL NOT render support and assistance to the Carpenters
by distributing Carpenters’ hats, paraphernalia, and literature to
employees while they are working at our Pleasantville facility.

WE wiLL NOT render assistance and support to the Carpenters
by granting wage increases to our employees because they sign
authorization cards for the Carpenters.

WE wiLL NoT discriminatorily grant wage increases to en-
ployees who sign authorization cards for the Carpenters to en-
courage their support of the Carpenters and discourage support
of the Teamsters.

WE wiLL NOT grant recognition to the Carpenters as the ex-
clusive bargaining representative of our enployees where a
valid representation petition seeking an election has been filed
with the National Labor Relations Board and where the Carpen-
ters do not represent an uncoerced majority of the employees of
the appropriate unit. we wiLL NOT discourage membership in the
Teamsters or any other labor organization by discharging em-
ployees because of their union or other protected activity, or by
discriminating against them in any other manner with respect to
their hours, wages, tenure of employment, or any other terms
and conditions of employment.

WE wiLL NOT in any other manner interfere with, restrain, or
coerce you in the exercise of the rights guaranteed you by Sec-
tion 7 of the Act.

WE wiLL, within 14 days from the date of this Order, offer
Arthur English reinstatement to his former position or, if that
position no longer exists, to a substantially equivalent position,
dismissing, if necessary, any employee hired to fill the position,
and make him whole, with interest, for any loss of earnings and
other benefits he may have suffered because of our unlawful
discharge.

WE wiLL, within 14 days from the date of this Order, remove
from our files any reference to the unlawful discharge of Arthur
English, and within 3 days thereafter notify him in writing that
this has been done and that the discharge will not be used
against himin any way.

M AR-JaM SuPPLY COMPANY, INC.



